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ABSTRACT 
In 2001 China amended its copyright law in accordance with the requirements of the 
Agreement on Trade Related Aspects of Intellectual Property (TRIPS). This thesis explores the 
impact of copyright reform on China’s domestic film and music industries. Through extensive 
interviews with film and music industry workers – directors, producers, executives, judges, 
lawyers and musicians – it investigates the role of copyright in film and music’s shift from 
state driven to commercially focussed. The construction and negotiation of a new ‘copyright 
culture’ in China is examined through the lens of Yurchak’s (1999) concept of ‘entrepreneurial 
governmentality.’  
 
Administrative structures put in place prior to China’s economic reform are no longer capable 
of controlling film and music production and consumption and new approaches to managing it 
are becoming more important. High levels of unauthorised distribution are forcing these 
industries to adapt their business models so that they can function in a system with weak 
copyright protection. Legal, economic and political changes have resulted in the emergence of 
an ‘entrepreneurial governmentality’ among film and music industry professionals. This 
commercially focussed group is, in turn, increasing pressure on the state to expand the space in 
which it can function and support efforts to strengthen the copyright system that allows it to 
exist. It is suggested that the construction and negotiation of a new ‘copyright culture’ is now 
taking place. 
 
This thesis describes the current situation in the film and music industries. It examines the 
tension between the theoretical possibilities created by copyright law, and the practical 
challenges of operating in China. It observes innovative business models being applied by film 
and music businesses in China. It discusses the impact of traditional attitudes to copying and 
also examines the role that open licensing models might play in helping limit the negative 
effects of copyright protection on public access to content and in raising levels of education 
about copyright among key groups within the community.  
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Chapter 1 
 
Introduction: Creativity, Copying and China 
 
In Beijing’s Sanlitun District, a stone’s throw from the Australian and US embassies, well-
organised DVD stores stock a range of titles unmatched in places with long-established, 
consumer-driven media cultures such as the United States, Australia and Europe. In spite of 
the fact that the vast majority of stock is being sold without the permission of copyright 
owners, many stores display business registration licenses from the Beijing Municipal 
Government and offer their customers a high level of service: a variety of formats depending 
on the quality of the DVD player they have at home, prompt replacement of faulty discs and 
an ability to order films not held in stock. A short distance away, migrants from the 
countryside sit near the subway station with bags of lower quality disks, grumbling that they 
cannot get their hands on a wider range of international films. In the university district, 
students in Internet cafes fill low-cost MP3 players with their favourite downloaded tracks 
and browse lists of the latest films and television soaps available online.  
 
Film academics visiting China for a conference on the Centennial Celebration of Chinese 
Cinema, held at Beijing University in June 2005 were both impressed and amazed by the 
range of DVDs available a short distance from the University’s gates. Rare titles, including 
many films that are no longer distributed through legitimate channels, are routinely sold to 
Beijing’s more discerning film buffs and film studies community by a distribution network 
that appears little bothered by issues of censorship or copyright permissions. CD shops 
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display an eclectic range of classical music, middle-of-the-road pop such as Celine Dion and 
Kenny G, and techno remixes of revolutionary songs. These titles bear little relation to fast 
moving popular taste and the Internet is rapidly becoming the most popular source of music 
for urban youth.  
 
In this research project I investigate role of copyright within China’s1 domestic creative 
industries, using the film and music industries as case studies. Although ‘intellectual 
property’ is a broad field and plays an important role in many areas of the economy, this 
thesis focuses on copyright, exploring its role specifically within emerging commercial film 
and music industries in mainland China. I have chosen to use the term ‘creative industries’ 
which emphasizes the role and economic value of creativity, originality and 
entrepreneurialism as productive inputs and helps to avoid notions of ‘culture’ as something 
pre-existing and static, or ‘copyright’ as simply the end-product of an industrial process, 
rather than a more dynamic component of a creative economy. This contrasts with the 
language of ‘cultural industries’ (wenhua changye), often associated with re-packaging 
existing ‘cultural’ activities, for example traditional Chinese opera, calligraphy or folk-crafts. 
This helps to shift the focus of my analysis towards the role of copyright reform in promoting 
the emergence of commercial creative industries, where creativity and innovation are 
understood as economic in-puts, rather than simply end products.   
 
Through extensive interviews with people involved in China’s film and music industries: 
directors, producers, executives, judges, lawyers and musicians, I discovered that attitudes 
towards copyright and experiences of copyright reforms are much more complex than 
existing literature on the industries suggests. The results of this study shed light on the 
                                                 
1 This thesis deals with the People’s Republic of China (PRC). The terms ‘China’ and ‘PRC’ are used 
interchangeably.  
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relationship between culture, economics and copyright in a country that does not have an 
indigenous tradition of protecting intellectual property rights. They also provide new insights 
into the processes of social change and governance involved in building a copyright system 
in a country that is making a transition from communism to market-capitalism in the context 
of rapid proliferation of new technologies of copying and communication.   
 
New technologies and changing practices of cultural production and consumption mean that 
creative activities and intellectual property are becoming ever more closely linked to private 
investment, entrepreneurial activity and the market. These changes represent an important 
step in the shift from a low cost manufacturing economy dependant on cheap labour for 
growth: a net consumer of intellectual property, to a creative centre and exporter of IP. 
However, technology and globalisation are challenging traditional approaches to creative 
work and intellectual property all over the world. Cheap copying, easy sharing and the 
Internet give consumers more power than ever before to choose what to watch, when and 
how. Many are quickly acquiring the skills and hardware to produce and upload their own 
work. As China’s media sphere becomes more crowded and distribution channels become 
harder to control, generating commercial value from creative products presents new 
challenges.  
 
Since the announcement of the ‘Open Door’ policy in 1979 and the decision to move away 
from a planned economic model towards a ‘socialist market economy’ the government’s 
capacity to control what people watch and listen to has declined. Although the Chinese 
government maintains a high level of involvement in the media, its control of the sector is far 
from monolithic. The Chinese media sphere now includes films distributed both legally and 
illegally, watched at home on DVD. There are also legally and illegally distributed audio-
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cassettes and CDs, legally and illegally produced and distributed books, the Internet, as well 
as state-owned or controlled news outlets (radio, television and newspapers) and legitimately 
distributed film and entertainment broadcast on Chinese television.   
 
The Chinese government does attempt to control content available online, it has had limited 
success in doing so. The government is able to control domestic film production more 
effectively through pre and post publication censorship. Official film distribution channels 
are also well controlled. Licensing and censorship requirements exist in relation to music and 
there are strict guidelines for the licensing of all forms of print media. Although official 
production and distribution is closely monitored, in reality consumers also have access to a 
wide range of unofficial distribution channels including Internet sites where content can be 
downloaded, as well as vendors of ‘pirated’ CDs and DVDs. Growing disposable incomes, 
home television sets, broadband Internet connections and inexpensive DVD players make it 
extremely difficult for the state to control what people watch and listen to in the privacy of 
their homes. As a result, policy makers are being challenged to find new ways of ensuring 
that the behaviour of media consumers complies with the law. 
 
Until the early 1990s the PRC government was not concerned with protecting the property 
rights of individual authors or creators. Official policies were focused on controlling 
information and disseminating state endorsed messages, rather than generating commercially 
viable creative industries. Creative production was a state -driven industry. Cultural troupes, 
film studios and the media were owned by the state and charged with the responsibility of 
disseminating ideologically sound messages in order to help people become better 
communists and workers (Kraus 2004). In these circumstances there was little point in 
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limiting copying: the widest possible distribution of ideologically correct works was 
desirable, and the state paid for their production in any case.  
 
The open door policy, technological developments such as audio cassettes and VHS tapes, 
satellite television and economic changes that gave individuals greater levels of autonomy 
and disposable income made it much harder for the central government to control the 
distribution of audio-visual material (Jiang, 2005). If the Chinese authorities were concerned 
with increases in unauthorised copying and distribution it was for reasons of censorship, 
rather than the violation of intellectual property rights that free copying represented. As 
consumers began to take control of their own viewing and listening many turned away from 
state-produced entertainment. This had important financial consequences for content 
producers. In 1982 China’s domestic box office was US$21 billion. By 1991 it had dropped 
to US$4.5 billion2 (Zhu 2002).  
 
In 1990 China’s government introduced the PRC’s first copyright law (Qu 2002). 
Distributors, vendors and consumers of audio-visual products were officially asked to 
consider the legality of copying and distribution in a new moral and legal context. In spite of 
statements by senior government officials about China’s determination to enforce copyright 
and eradicate unauthorised distribution (Wang 2003a, ‘War Launched Against Pirating’ 
                                                 
2 China’s government has itself admitted that mechanisms for gathering statistics in China are flawed. 
Statistics relating to areas of China’s ‘shadow’ economy such as the unauthorised distribution and 
consumption of film and music products even more problematic as illegal activities are not the subject 
of official statistical data gathering. This thesis uses official statistical sources such as the China 
Statistical Yearbook and survey reports issued by the China Internet Network Information Centre 
where possible. A systematic approach to asking all interviewees to estimate rates of piracy in their 
industry was adopted. In addition, reports by private market research companies, for example, Credit 
Suisse, are also referred to. However, it has also been necessary to use secondary sources. For further 
discussion of the challenges posed by statistics and the caution advised when interpreting such data see: 
Wu, Freidrich 2003, ‘Chinese Economic Statistics: Caveat Emptor!’, Post-Communist Economies .15, 
no.1, pp.127-145. Also, Chow, Gregory 2006, ‘Are Chinese Official Statistics Reliable?’ Cesifo 
Economic Studies, vol. 52, no. 2, pp.396-414. 
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2000), levels of copyright violation remain as high as 95 percent (MPAA 2004, Ke 2005, 
Chillout 2005, Xu 2005).  
 
Although levels of unauthorised copying and distribution remain high, China continues to 
move towards more comprehensive legal protection of IP. In 2001 legislative amendments 
made to satisfy World Trade Organisation (WTO) requirements brought the PRC’s 
legislation largely into line with Organisation for Economic Cooperation and Development 
(OECD) norms. Changes to the copyright law have been accompanied by cultural sector 
reforms intended to strengthen the relationship between creative production and the market. 
The domestic film and music industries are becoming more commercially driven and there is 
growing awareness of the value of intellectual property rights in this process. Copyright 
owners are beginning to assert their entitlements through the courts. Important trading 
partners, such as the United States and the European Union, continue to pressure China to 
improve levels of copyright enforcement.  
 
Establishing a copyright system in China is part of a broader process of social, economic and 
administrative transformation currently taking place. Government officials, legal 
professionals, film and music workers and consumers are all being asked to consider creative 
works in new terms. Copyright acts as a mechanism for converting creative works into 
instruments for the expression of capital ‘much like real estate, bonds, stock, licenses, 
franchises, precious metals and so on’ (Bettig 1996, p.36). Legislating to protect copyright is 
just the first step in building a copyright system. Educating the public about new rights and 
responsibilities associated with copyright protection, establishing courts capable of settling 
copyright disputes, educating creative workers and encouraging the film and music industries 
to adopt and promote the new system are steps that must also be taken. Ensuring that creative 
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workers and the community understand the copyright system well enough to navigate it 
effectively is an important aspect of creating balance within the copyright system and 
avoiding unnecessary disadvantage and exploitation. Open licence systems such as Creative 
Commons, which encourage the community to think creatively about copyright, may be 
useful in this process. This will be discussed in more detail in Chapter Six.  
 
Copyright protection is often justified in terms of its ability to promote the creation of new 
works and to encourage economic growth. Nonetheless, the best way to formulate a 
copyright regime is a subject of ongoing and often heated debate (Halbert 1999, pp.28-36). 
Striking a balance between creating an economic incentive for the creation and dissemination 
of new works and restricting access to works by the community is at the centre of debates 
about appropriate levels of copyright protection (Drahos & Braithwaite 2002, pp.3-5). 
Political economists emphasise the expansionary logic of capital as a driving force in the 
formulation of intellectual property policies. According to Ronald Bettig (1996): 
…when it comes to the domains of information and culture, the logic of capital 
drives an unending appropriation of whatever tangible forms of intellectual 
property and artistic creativity people may come up with, as long as this creativity 
can be embodied in tangible forms, claimed as intellectual property and brought 
to the marketplace (Bettig 1996, p.34). 
 
Thus, it is to be expected that groups whose property entitlements and power over the market 
are increased by the expansion of intellectual property rights are strongly supportive of the 
system. From an international point of view, countries that produce and export large 
quantities of copyright material have a vested interest in expanding their markets by 
encouraging countries such as China to recognise copyright. As commercial film and music 
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industries within China develop, commercial classes with an interest in protecting and 
expanding their entitlements are also being created. In markets where levels of copyright 
protection are high, record labels and film corporations act as mediators between creative 
labourers and the market.  
 
Bettig also observes that an ability to control the means of communication enables ‘capitalist 
classes’ to extract value from artistic and intellectual labour: 
…to get ‘published’, in the broad sense, actual creators must transfer their rights 
to ownership in their work to those who have the means of disseminating it. With 
ownership of the means of communication and the exclusive control over the 
media product conferred by copyright, capitalists decide when and where to 
distribute artistic or literary works to achieve the highest possible return on their 
investments (Bettig 1996, p.35).  
 
In spite of the fact that Chinese film and music industry have strong financial incentives to 
establish control of distribution systems in China, unauthorised distribution networks are well 
established. New technologies for communication, such as the Internet, are expanding rapidly 
and consumers also have every incentive to actively seek out content at the lowest possible 
price. It would take an enormous level of resources to shut down unauthorised distribution 
systems and coerce individuals into complying with copyright law. It may be more profitable 
for industries that rely heavily on copyright enforcement in other markets to modify their 
business models and to seek out regulated spaces in which they can generate profits. In China 
the film and music industries, which both rely heavily on strong copyright systems to define 
their products and to create an economic link between producers and consumers in developed 
markets, are being forced to adapt their practices in response to weak copyright protection. 
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While film and music businesses are modifying their practices in response to the intellectual 
property situation in China to a certain extent, the government has formally adopted a 
copyright law that demands much higher levels of enforcement than currently exist. 
Enforcing existing legislation requires radical changes to established communication and 
distribution networks and changes in the film and music consumption practices of an entire 
nation. In this context, Foucault’s insights into the processes involved in modifying the 
behaviour of a population help us to understand what the state is attempting to accomplish 
and why the developments observed in this thesis are interesting.  
 
As Foucault observes ‘disciplining societies’ involves more than the exercise of corporal 
power over individuals: locking people up if they break the law or placing them in a position 
where they have no choice but to comply with the will of the governing: for example, 
removing all possibility of watching unauthorised content by simply ensuring that no 
unauthorised content is physically available. Rather, an ability to choose whether to comply 
with those who govern them is an essential element of any relationship of power. Foucault 
describes power as something that: 
… operates on the field of possibilities in which the behaviour of the active 
subjects is able to inscribe itself. It is a set of actions on possible actions; it 
incites, it induces, it seduces, it makes it easier or more difficult it releases or 
contrives, makes more probable or less; in the extreme, it constrains or forbids 
absolutely, but it is always a way of acting upon one or more acting subjects by 
virtue of their acting or being capable of action (Foucault 2002, p.341). 
 
According to Foucault: 
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What is to be understood by the disciplining of societies in Europe since the 
eighteenth century is not, of course, that the individuals who are part of them 
become more and more obedient, nor that all societies become like barracks, 
schools or prisons; rather, it is that an increasingly controlled, more rational, and 
economic process of adjustment has been sought between productive activities, 
communications networks, and the play of power relations (Foucault 2002, 
p.341). 
 
This statement accurately describes what is now taking place in China, as efforts are made to 
expand the economic rights of copyright owners and to engender a culture of copyright 
protection among producers and consumers of creative material. In the past, cultural 
production and distribution systems were capable of restricting consumer access to 
ideologically unsound content. Current economic reforms, combined with technological 
developments have made it harder to control access to content. At the same time 
commercially focussed cultural production is now seen as desirable. The state, as well as film 
and music businesses, have economic reasons for encouraging consumers to modify their 
consumption behaviours and are adopting the language of justice and morality to affect their 
goals. There is tension between existing administrative structures intended to control 
ideological content and the financial realities of attempting to capture audience dollars in a 
crowded market.  
 
Wang Gungwu, Director of the East Asian Institute at the University of Hong Kong, argues 
that while China’s government is still authoritarian, much of its power has been 
decentralised. The power of the Chinese Communist Party is now limited to key points that 
can still be controlled. While the CCP puts down mass protests, maintains close involvement 
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in the press, detains political prisoners at will and attempts to control the Internet, 
entrepreneurs and businesspeople are granted much higher levels of freedom. Individuals 
capable of adapting to the market system are being given the space and autonomy necessary 
to produce extraordinary levels of economic growth. By adopting this strategy, the Chinese 
Communist Party is succeeding where other Socialist states have failed. The political system 
remains authoritarian, but the economic system is making the shift to a successful market-
economy (Colvin 2006).  
 
Copyright protection represents a shift away from a system in which a trusted few dictated 
what cultural products would be made available to the population, towards one in which 
diversity and entrepreneurialism are valued and the market assumes responsibility for 
determining and rewarding success. Copyright attaches property rights to creative works, 
allowing them to be acted on in an entrepreneurial fashion: to be bought and sold, to generate 
income and to form part of the broader processes of economic activity. Producing economic 
growth in a market-capitalist system requires much higher levels of individual freedom in 
relation to production and consumption. According to Jason Potts (2003) entrepreneurialism, 
knowledge and the democracy of economic agents are three driving forces: 
Competitive or entrepreneurial actions create new knowledge and/or destroy old 
knowledge, and the market - the democracy of economic agents - decides whether 
or not it is a good idea. People are motivated by private gain, but if they succeed, 
then it becomes a public gain: an old problem is better solved, or a new problem 
is solved. This is what entrepreneurs do, and it is why they are central to the 
health of an economic society. Entrepreneurs drive economic evolution, and 
thereby, if harnessed, economic growth (Potts, 2003 p.4). 
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Global systems of copyright protection also play an important role in the global trade of 
creative products. Wang Shujen (2003a) points out that the proper functioning of the global 
information economy relies on copyright protection. As such, he argues that copyright 
infringement in the form of ‘piracy’ may be understood as the major threat to industries that 
rely heavily on copyright (Wang 2003a). China’s desire to become part of a global 
community in which creative works are viewed as tradeable assets adds another complex 
layer to copyright’s role in the Chinese film and music industries and the economy more 
broadly. 
 
In this thesis I make the argument that Foucault’s concept of governmentality, which 
describes the role that individuals play in their own regulation and control through the 
internalization of standards of behaviour desired by the state, is useful in understanding the 
developing role of copyright law in China’s film and music industries. Governmentality 
allows us to consider how the relations that typified the socialist control state are being 
modified in the light of incremental reforms, moving cautiously towards the model that might 
be called ‘authoritarian liberalism’ (Jayasuriya 2001, Keane and Hemelryk Donald 2002). 
Rather than focusing on the use of techniques of power and domination to control 
individuals, governmentality draws attention to the relationship between techniques of 
government and techniques of the self in shaping, guiding, modifying and correcting the 
ways in which individuals conduct themselves (Burchell 1996). Understood through this 
framework, copyright law in China represents a crucial point of contact between mechanisms 
of domination – the coercive power of formal law, and techniques of the self: self-regulation 
by both individuals and the copyright industries.  
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The behaviour of individuals is a result of a complex range of factors that include cultural, 
economic, aesthetic and social forces. As China has moved towards a market-driven 
economy and power has become less centralised it has become harder for the state to exercise 
total control over the actions of individuals. Influencing the moral, social and economic 
frameworks in which individuals function has thus taken on a more prominent role. In the 
case of copyright, a new class of property rights have been established and creative workers 
and members of the public are being encouraged to relate to film and music as an asset that 
can be bought, sold, rented and infringed upon. Establishing a ‘Western style’ copyright 
system is not simply about introducing a specific form of legislation in China. It involves a 
much wider process of altering attitudes to creative works and encouraging new kinds of 
relationships between creative workers, the state and consumers.  
 
Alexi Yurchak’s extension of Foucault’s concept of governmentality in relation to the 
activities of entrepreneurs is particularly helpful in understanding this process. According to 
Yurchak, writing about transitional economic activity in post-socialist Russia, to be an 
entrepreneur is to have an ‘entrepreneurial governmentality’, a disposition that allows 
entrepreneurs to understand economic and social relationships in terms of symbolic 
commodities such as risks, capital, profits, costs, needs and demands (Yurchak 1999). Russia 
and China are both making the transition from a centrally planned economy to one which is 
market driven. Many of the points raised by Yurchak about the challenges of building an 
entrepreneurial culture in a system that has not formally encouraged entrepreneurialism relate 
equally to the PRC. Yurchak explores the relationships between entrepreneurial activity and 
corruption in an environment where state-sanctioned channels have failed to meet the needs 
of consumers. The situation Yurchak describes has strong parallels with the illegal 
 14 
 
distribution of film and music in China, where legitimate distribution is too restrictive to 
satisfy audience demands.  
 
Developing an environment in which the benefits of operating within the parameters of 
copyright legislation outweigh those of operating outside the law are key factors in 
improving rates of copyright compliance. In markets with well developed intellectual 
property systems, such as Europe and the United States, the film and music industries both 
rely heavily on copyright protection. In these markets copyright law acts as a mechanism 
linking copyright owners with distributors and consumers, ensuring that royalty payments 
can be collected for each copy of a product sold. Commercial film and music businesses in 
China, on the other hand, are not able to rely on widespread enforcement of intellectual 
property rights. Ensuring that only authorised copies of a film or music product are 
distributed, and that the copyright owner receives correct payment for each copy sold is all 
but impossible. In Bettig’s terms, copyright owners are not able to control the 
communication infrastructure in China (Bettig 1996 p.2).  
 
As experiences with peer to peer (P2P) music sharing elsewhere in the world have 
demonstrated, much of the responsibility for establishing new business and distribution 
models in response to changes in technology ultimately falls upon industries, rather than 
legislators. Although many aspects of copyright enforcement rely on the state, the law also 
provides mechanisms for individual copyright owners to take action on their own behalf. An 
environment is emerging in which the film and music industries are being given the freedom 
to begin using new categories of legal entitlement to develop business models that exploit 
copyright within the bounds of enforcement realities.  
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China’s cultural sector shift towards a privately funded, profit-driven model is being re-
enforced by copyright legislation and the growing presence of international film and music 
corporations focussed on the role of copyright in protecting the value of their content in new 
markets. The result has been growing awareness of copyright’s role in the film and music 
value chain. In order to survive, film and music enterprises are being forced to understand 
what they have to sell in new terms, to seek out new ways of making money, new business 
models and strategies for expanding the regulated spaces in which they operate. The 
relationship between the state, commercial classes and consumers is being tested and 
negotiated. The film and music industries must now satisfy the demands of the market in 
addition to those of the state. There is tension between businesses’ desire for regulated space, 
and the government’s limited capacity (or will) to provide this.  
  
In exploring copyright in relation to China’s developing commercial film and music 
industries, I address a number of questions. What role is legislation capable of playing in 
moulding new consumer patterns? What role are changes in the copyright system playing in 
the emergence of commercially viable domestic creative industries? What is the relationship 
between stronger copyright law and a secure income-stream for copyright owners? Copyright 
law is one recent development in the complex commercial and regulatory environment in 
which China’s film and music industries operate. Understanding its role, therefore, demands 
an examination of the function of business models, distribution models, as well as the 
existing bureaucratic frameworks that impact on film and music businesses.  
 
It is well documented that US based film and music industry lobbies have influenced the 
current international protection framework (Wang 2003a, Arup 2000, Miller et al. 2005). 
Few commentators contest the fact that the copyright law now in place in China reflects 
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values and expectations established in the United States, and to a lesser extent, Europe. 
While China’s copyright legislation now accords with OECD norms, debates about the most 
appropriate levels of protection within any country continue. Scholars and activists from 
around the world have maintained their call for reform of the copyright system (Royal 
Society for the Arts 2005). Furthermore, China’s copyright law must, like all other law, 
operate in the context of the PRC’s political, economic, historical and cultural environment. 
According to Seidman and Seidman (1994):  
inevitably, people choose how to behave, not only in response to the law, but also 
to social, economic, political, physical and subjective factors arising in their own 
countries from custom, geography, history, technology and other, non-legal 
circumstances (Seidman & Seidman 1994, p.45). 
 
Individuals make judgments about the best ways to maximize their utility based on a 
complex range of factors (Wheelan 2002, p.6). From a user’s point of view, the ease with 
which copyright material can be obtained through particular channels, its price, the likelihood 
that they will be prosecuted for purchasing it from a vendor at the end of the street rather than 
from an authorized distributor, the quality of the product, whether they are likely to be 
wracked with guilt if they purchase an unauthorized copy, all affect purchasing decisions. It 
is thus inevitable that local circumstances, including cultural attitudes and distribution 
networks will have a profound impact on perceptions and implementation of copyright.  
 
Powerful groups within a society do have an important role to play in promoting social, 
economic and cultural agendas. The Chinese government has been funding campaigns 
intended to establish a relationship between piracy and morality for a number of years (Wang 
2003a). In Beijing, for instance, it is now common to see television advertisements and 
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billboards sporting slogans such as ‘Be a responsible Beijinger, don’t buy pirated films’. 
These campaigns are helping to build an image of copyright infringement as ‘immoral’: an 
important step in establishing it as a proscribed activity and employing ‘techniques of the 
self’ (Danaher, Schirato & Webb 2000) in controlling behaviour. As yet, these campaigns 
have had little impact on piracy rates, but they are at least beginning the process of educating 
the public about the language and concepts associated with copyright.  
 
Employing moral rhetoric to mark out behaviour as not only illegal, but also immoral, is a 
well-recognised technique of maximising the law’s impact. As discussed earlier, governance 
involves much more than simply creating laws and punishing those who violate them. 
Imparting the values of the governing to the governed is a defining feature of ‘hegemony’: 
…hegemony is a state within society whereby those who are dominated by others 
take on board the values and ideologies of those in power and accept them as their 
own; (Mills 2003, p.75) 
 
As Foucault points out, the successful government of others also depends on the capacity of 
the governed to govern themselves. If governments are to avoid the extremes of domination, 
they must aim to affect the conduct of the governed – that is, to operate through a 
population’s ability to regulate its own behaviour. Barry Hindess summarizes Foucault’s 
position: 
…successful government of others is often thought to depend on the ability of 
those others to govern themselves, and it must therefore aim to secure the 
conditions under which they are enabled to do so (Hindess 1996, p.105). 
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Encouraging the governed to govern themselves, ensuring that acting within the law is 
consistent with maximizing individual utility, has important implications for prospects of 
enforcing a copyright system in China. The question of the Chinese government’s capacity to 
control its own ranks – to limit corruption, to bring local officials into line and to ensure that 
centrally promulgated laws and policies are put into effect as is intended by the Central 
government is an important challenge for the present regime.  
 
During my interviews, at least one major domestic record label executive complained at 
length about the role of corrupt officials in preventing his company from asserting their legal 
rights. Other interview subjects were less explicit about the problem of corruption, accepting 
the environment as it is and the reality that there is little they can do to change it. The 
difficult relationship between film and music businesses and structures of government 
emerged as a theme throughout the interviews: filmmakers frustrated by the Censorship 
Board, rapidly changing, difficult to understand content regulations, the irrelevance and the 
unreliability of Copyright Collection Agency of China – the nation’s only legal group 
collection society, the reluctance of the police to analyse forensic evidence. The list 
continues. 
 
The process of incorporating foreign legal concepts and international standards into Chinese 
law has involved complex decisions by Chinese policy-makers endeavouring to find ways to 
maximize economic growth opportunities and to safeguard the legitimacy of their regime. 
WTO entry in 2000 and the associated Agreement on Trade Related Aspects of Intellectual 
Property (TRIPS) prompted China to bring its copyright law into line with international 
standards. At the same time, the language of ‘internationalisation’ has been used by Chinese 
policy-makers to avoid domestic perceptions that the Central Government is simply 
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capitulating to ‘Western’ demands. According to Chen Jianfu (1999, p.81), ‘modernisation’ 
of the legal system in order to meet ‘international’ standards is much more palatable than the 
‘Westernisation’ of China’s domestic laws. Copyright reform has been promoted by the 
central government as an important step in the process of getting rich and demanding the 
respect of other nations: building a ‘socialist market economy’.  
 
In spite of official rhetoric that focuses on the ‘internationalisation’ of Chinese law, it is 
impossible to escape the European and American nature of recently amended legislation, 
including the copyright law. As Chen Jianfu observes: ‘Western scholars now easily find 
their familiar language in Chinese law, because Chinese law, in its forms, structure and 
methodologies, has become undoubtedly Western’ (Jianfu 1999, p.82). However, Western or 
not, the PRC’s copyright law must operate in the context of China’s own creative, 
commercial, social and political history. Given the complexity of this environment it is not 
surprising that legislation created so recently and at time of dramatic change within all areas 
of China’s economy and society has such a tenuous relationship with the day to day realities 
of the film and music industries in China.  
 
Important advances have been made in relation to establishing dedicated intellectual property 
courts, training lawyers and informing the public about copyright. In 1996 the Supreme 
People’s Court established an intellectual property division and in 2005 Chinese courts heard 
12,205 civil intellectual property cases. This number represents a 32 percent increase since 
2003, a stark contrast to the few dozen cases heard during the 1980s (Buckley 2005). 
Nonetheless, the central government is still struggling to deal with the fact that members of 
the government, police and bureaucracy are among those profiting from copyright 
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infringement and China’s Supreme Court continues to find it difficult to bring local level 
courts into line (Buckley 2005).  
 
Legal recourse for copyright owners is important, however, the cost of coercing consumers 
into complying with the law must be paid at many levels: policing budgets, the time of the 
courts, space in prisons, through mechanisms for imposing and collecting fines, as well as in 
increased prices for content and the possibility that less of that content will be available to 
consumers. Copyright infringement plays an important role in China’s ‘shadow economy’ 
(Wang 2003a, p.74). At present, the gaps in legitimate distribution networks mean that it is 
likely that large numbers of consumers would not have access to audio-visual products such 
as CDs, cassettes and DVDs if it were not for unauthorised distribution. China’s film and 
music industries must survive in the precarious spaces permitted by regulation and the 
market realities reflected in consumption.  
 
Historically, the emergence of interest groups with a financial incentive for protecting 
copyright has been an important factor in the law’s development. In England it was the 
booksellers’ guild whose lobbying of the Crown eventually led to the enactment of the 
Statute of Anne in 1709, widely regarded as the first copyright law (Halbert 1999, p.4). In the 
United States the film and music industries have been a major source of pressure for higher 
levels of copyright protection and enforcement (Drahos & Braithwaite 2002, p.176). It seems 
logical that if the benefits to China’s economy are perceived as minimal and few within 
China feel that the issue is important, the government will remain reluctant to invest 
resources in enforcing copyright legislation. As China develops its own copyright industries 
and the perceived benefits of enforcing the law for Chinese economic interests increase the 
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state may devote more resources to protecting intellectual property rights (Wan & Kraus 
2002).  
 
On Paper: Legal Protection for Copyright Owners 
Membership of the World Trade Organisation formally requires China to enforce its 
domestic intellectual property laws and to meet the obligations relating to copyright 
protection set out in the agreement on Trade Related Aspects of Intellectual Property 
(TRIPS). As mentioned earlier, China has been involved in a steady process of copyright 
reform in accordance with international practice since the 1980s (Qu 2002). In November 
2001, as a result of joining the World Trade Organisation, the government approved 
amendments that brought China more closely into line with TRIPS and the Berne Convention 
(Fitzgerald & Montgomery 2005). This section will briefly outline some important formal 
aspects of copyright protection according to the 1990 Copyright Law of the PRC. Provisions 
of the law will be discussed in more detail in Chapter Two. 
 
Anti-circumvention provisions 
Technical protection measures put into place by the copyright owner are explicitly protected 
under Article 47 of the Chinese copyright law (1990). Civil and administrative remedies are 
available for any act of intentionally circumventing and damaging protection measures put 
into place by the copyright owner, and for deliberately deleting or altering electronic rights 
management information, without the copyright owner’s consent (Fitzgerald & Montgomery 
2005). 
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Moral rights 
Authors have a right to be acknowledged for their efforts (a right of attribution) and a right to 
be consulted in relation to any changes made to their work (rights to alteration and integrity) 
for an unlimited period. These rights exist separately from the economic rights associated 
with copyright, and continue to belong to the author even after the exploitation rights have 
been sold on. Copyright is protected for the life of the author plus fifty years. Works created 
by corporations or other entities are protected for fifty years, as are cinematographic, film or 
photographic, television or audiovisual broadcast radio and television programs (Fitzgerald 
& Montgomery 2005). 
 
Fair use  
China’s copyright law provides extensive fair use exceptions, including for ‘private study, 
research or self-entertainment’. Nonetheless, copyright owners do have legal protection 
against sites providing music downloads without payment to or permission from the 
copyright owner. In addition to the anti-circumvention provision of the law, it is an offence 
to reproduce or distribute a product of sound or video recording, or to make it available to the 
public through an information network, without the permission of the producer.  
 
Legal remedies 
According to articles 46, 47, 49 and 50 of the copyright law, victims of copyright 
infringement can seek civil and administrative remedies, including monetary damages, 
injunctions, public apology and destruction of offending products. The onus of proof rests 
with alleged infringers. The copyright law requires infringers to pay compensation according 
to the actual injury inflicted on the copyright owner by the infringing act, or according to the 
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profits derived from the infringing work. In cases in which it is difficult to establish the right 
holder’s actual injury or the infringer’s unlawful income, the courts may award statutory 
damages of up to 50,000 RMB (approximately US $6,200). China’s 1997 Criminal Law also 
provides penalties of up to seven years imprisonment for copyright related offences.  
 
Three channels for copyright enforcement exist in China: Civil, Administrative and Criminal. 
Civil action requires parties to take action on their own behalf, through the courts, in 
response to infringement of their rights. Administrative action is taken by the Administrative 
Department for Copyright directly, rather than through the courts. Prosecution of criminal 
actions can only be undertaken by the state. This means that, in addition to civil action, 
copyright owners also have the choice of working with the copyright department directly in 
order to stop infringement. The Copyright Department has the power to issue injunctions, 
confiscate unlawful gains, confiscate and destroy infringing material and the tools used to 
create them, and to issue fines to punish infringers. However, while administrative authorities 
have the power to impose fines, only the courts have the power to require infringers to pay 
compensation to copyright owners.  
 
Methodological Matters 
Copyright in China has received a great deal of attention in English-language literature over 
the past fifteen years. The possibility of 1.3 billion new customers has captured the world’s 
imagination and China faces heavy pressure to strengthen the copyright system (Priest 2006, 
p. 797, Qu 2002, p.42). While legal analysis has a role to play in understanding copyright’s 
function in the development of domestic creative industries, this thesis focuses on the global 
discourse that surrounds Chinese copyright, as it is portrayed in the English Language 
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literature. It attempts to examine the intersection between these discourses and the practices, 
attitudes and experiences of those working in China’s film and music industries.  
 
Archival research played an important role in developing an overview of the English-
language discussion of China’s copyright system and in formulating the project’s research 
questions. Copyright law is closely linked to global trade agendas. Theories of copyright law 
are connected with debates about the relationship between creativity and individual authors, 
and the role of creative works within society and the economy. The English-language 
literature is rich with discussions about the scope and impact of copyright laws, the nature of 
the global system of copyright protection, the morality of unauthorized copying and whether 
developing countries should be asked to adopt the western model of copyright protection.  
 
Media reports served as a valuable source of information about China’s film and music 
industries for both practical and analytical reasons. While copyright enforcement in China is 
currently a ‘hot topic’ for the global media and media industries, accessing authoritative 
reports on the state of China’s film and music industries is difficult. Commercial agendas are 
driving much of the research in this area. Proprietary market research on the industries has 
been carried out with increasing frequency over the past five years in particular, but these 
reports tend to be aimed at commercial organisations operating in the Chinese market, or at 
international companies interested in commercial opportunities in China. Although I would 
have preferred to access the data in these reports directly, they were generally too expensive 
to be purchased by a single researcher operating on a PhD budget. Media reports, on the 
other hand, were freely available and often contained information that could not be found 
elsewhere.  
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Interviews with people working in the film and music industries in China also formed a 
major component of the study. This took place during two fieldwork trips which, together, 
lasted for approximately nine months. These interviews were intended to shed light on the 
way that copyright law is perceived and understood by the individuals working in two core 
copyright industries: film and music. Do people working in China’s film and music industries 
feel recent legal developments are relevant to them and their activities? Is a stronger 
copyright system perceived as necessary or appropriate? How are changes in the copyright 
system being integrated into business practices? Do people working in China’s film and 
music industries feel that recent copyright developments are culturally appropriate? Do they 
think that enforcement levels are likely to improve?  
 
Interviews were conducted in both Chinese and English, depending on the language skills of 
the person I was interviewing. I spent four years studying Chinese at University and have 
spent approximately two years in China, so I was able to ask interview questions in Chinese 
and understand most of the answers. However, the complexity of the issues involved and the 
possibilities for layers of meaning and misunderstanding, as well as the fact that native-
speakers often have to slow down if I am to understand them well meant that the presence of 
a bi-lingual research assistant was often helpful. When possible I took a native speaker to 
interviews with me so that I could double-check that I understood what I was being told. This 
also meant that if an interviewee was speaking quickly I did not have to interrupt them in 
order to clarify their meaning.  
 
The majority of formal interviews were recorded on tape. There were times when interview 
subjects were not comfortable with the use of a tape recorder and I was asked not to use it. 
When this occurred I took notes during the interview and added to them immediately 
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afterwards. There were also instances where I was asked to turn the tape recorder off during 
interviews if we were discussing particularly sensitive topics or interviewees wished to give 
me information ‘off the record’. In accordance with my ethics committee approval, I gave all 
interviewees the option of remaining anonymous in my final thesis. If interviews were taped 
in Chinese I would have them transcribed in Chinese by a native-speaking research assistant 
after the interview. Sometimes this would also be translated into English by the person doing 
the transcribing. On other occasions I did the translation myself, and asked the transcriber to 
check over my version.  
 
In addition to formal interviews, I also engaged in informal discussions with people relevant 
to the research topic while I was in China. Locations for interviews varied. Where possible I 
would meet my interview subjects at their workplaces, which included recording studios, 
film studios, production company offices and recording label offices. If this was not possible 
then a restaurant would often be chosen and the interview would take place over a meal. 
Because I was conscious of the fact that my interviewees were donating their time to my 
research, I always offered to pay for the meal, although this offer was often rejected. In the 
case of the band Confucius Says I met with the drummer three times at places suggested by 
him before I was able to communicate that a tape recorder required somewhere relatively 
quiet. At the end of each interview I would provide a small gift – for example Australian tea 
or a bottle of wine. This is considered polite and culturally appropriate in China.  
 
Finding suitable interview subjects presented challenges. The ‘snowball’ technique of 
recruiting interviewees proved particularly fruitful in China, where personal networks and 
relationships are arguably more important than in other countries. Phone books and public 
listings of contact numbers for individuals within organizations are not commonly used, so 
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without personal introductions it is especially difficult to meet people. Directors, producers 
and record label executives are difficult to gain access to as they are generally very busy 
people and move within tight communities. Fortunately, I was invited to the opening 
reception of the Australian Film Festival in Beijing. At the event I met and exchanged 
business cards with a number of film industry professionals. I was able to secure interviews 
with several filmmakers through the event. They, in turn, introduced me to their friends and 
colleagues, which helped me to secure more film industry interviews.  
 
The music industry interviews were made possible through a similar process. A fellow PhD 
student at QUT who has worked as a journalist in Hong Kong used her contacts to secure 
several interviews for me while I was in Hong Kong. The Managing Director of MTV North 
Asia, Charles Chau, was one of the people I interviewed while I was in Hong Kong. Charles 
Chau provided me with an extensive list of names and telephone numbers of the people I 
should speak to in Beijing, as well as a personal introduction to Shan Qi, a former employee 
of Charles now working at China Central Television. Shan Qi then provided me with the 
names and contact details of executives working at Sony, Warner, Universal and Taihe 
Records in Beijing.  
 
Trust played an important role in my ability to find interview subjects when I was in Beijing. 
By introducing me to friends, acquaintances and colleagues, my contacts were using their 
‘guanxi’ – relationships and goodwill – to help me find interviews. As a result, during all of 
my interviews and conversations with the group I was studying I was conscious of the fact 
that I was expected to behave in a certain way: to ask questions about sensitive topics 
tactfully, to make it as easy as possible for the person I was speaking with to attend the 
interview, to provide a small gift at the end of our meeting and to use the information 
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gathered in a way that would not embarrass the person I had spoken to. These considerations 
undoubtedly affected the way that I asked questions. I have attempted to be conscious of the 
fact that these considerations might be impacting on my discussion of material gained 
through interviews in my thesis. However, as part of the context in which information for this 
thesis was gathered, it is inevitable that these factors affect my research findings.  
 
Ethical Considerations 
The need to satisfy the demands of QUT’s guidelines for ethical research also posed 
interesting challenges for the way that this study was conducted. In accordance with my 
ethics committee approval to conduct these interviews I prepared a project outline and 
consent forms in both English and Chinese to be given to all interview participants. The 
outline clearly stated the purpose of my research and informed the interviewee that 
participation was voluntary. It also provided interviewees with the option of electing not to 
be identified in relation to all or part of the information provided in the interview. I also 
prepared a list of questions that I intended to ask in English and Chinese.  
 
At the beginning of each interview I explained my project verbally and presented the 
information sheet, the interview questions and the consent form to the interview participants. 
I also explained that, if possible, I would like to tape the interview. If participants were 
comfortable with signing the consent form then they did so. However, consent forms are not 
commonly used in China and a number of interviewees explained that, while they were 
happy with being interviewed they would prefer not to sign the form. If this was the case then 
I would, once again, explain that the consent form was intended to ensure that I had clearly 
explained the reasons for the interview and to clarify that they were voluntary participants. I 
also explained that the form contained contact details for the university ethics committee in 
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case they felt that a complaint about my behaviour was necessary. I asked them to keep a 
copy of the forms and accepted their verbal consent to the interview. 
 
As I became more familiar with the topic and better informed about the state of the industries 
I was investigating the questions that I used during interviews varied. Because I had met and 
interacted with interview subjects in various contexts, I was sometimes conscious of the fact 
that the views that interviewees were willing to put on tape did not necessarily correspond 
with information they had given me privately. As I mentioned earlier, some interviewees 
were not comfortable with the use of a tape recorder. When the recorder was used, many 
appeared conscious of its presence. On several occasions I was asked to turn the tape 
recorder off so that details of a particular incident might be provided to me privately, or so 
that views that an interview subject did not want placed on the record could be given. In one 
instance an interview subject demonstrated that he was very clear of my role in mediating 
and communicating his views to others by telling me a great deal of information off the 
record, and then asking that particular statements about his positive views of the Chinese 
government and legal system were put on the record.  
 
Case Studies 
The film and music industries were selected as case studies in this study because of their role 
in generating income and commercial activity in developed creative economies. The film and 
music industries make up two of the ‘core’ copyright industries (Howkins 2001, p.xii) and 
lobbying by the Record Industry Association of America and the Motion Picture Industry 
Association of America have been widely associated with pressure to strengthen and expand 
copyright protection globally (Qu 2002, p.42).  
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By examining these industries in China assumptions that the strength of commercial film and 
music industries is directly associated with the strength of copyright law can be explored and 
tested. Given the significance of film and music in the global creative economy, testing such 
assumptions may provide important insights into the directions that China might wish to 
explore in developing this sector of its economy. In keeping with this approach this thesis 
explores the film and music industries separately in chapters three and four of the thesis, 
drawing on both archival sources and interviews. Within this broader industry case-study 
framework, smaller case-studies have been selected to highlight the ways in which copyright 
is being used in each industry. Chapter Five draws out three examples of companies using 
copyright in their commercial film and music activities: Huayi Film, Huayi Music and R2G.  
 
The companies discussed in Chapter Five were chosen for a number of reasons. First of all, 
each of their approaches offers new insight into the way copyright is being employed by 
companies at the cutting-edge of commercial developments in the PRC. Secondly, they 
provide a range of perspectives of the problems associated with incorporating legislative 
changes into business practices in China. In the case of each company described in Chapter 
Five I conducted lengthy interviews senior executives involved in the day-to-day 
management of business strategies. I visited the premises of the businesses. I was also able to 
draw on international media reports about the activities of each company in compiling my 
profile.  
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Process and Chapter Outline 
China’s 2001 WTO entry marked the consolidation of the country’s reform and 
internationalisation process. Associated copyright amendments are a major step towards its 
integration into a global economy in which intellectual property rights are considered a vital 
component of trade.  
 
This thesis begins with several key research questions:  
• What role is culture playing in determining attitudes to copyright protection within 
China’s film and music industry? 
• The film and music industries both rely on well-developed intellectual property 
regimes in markets such as Europe and the United States. How are these industries 
adapting to an environment where intellectual property law is difficult to enforce?  
• What processes are involved in re-casting attitudes towards creative products and 
developing a ‘copyright culture’?  
 
In order to answer these questions I spent several months in China speaking to people 
working in the film and music industries. The bulk of my research consisted of formal 
interviews with filmmakers, musicians, record label executives, cinema managers, 
entrepreneurs, government officials, distribution companies, intellectual property law judges 
and copyright collection agencies. In total I conducted almost fifty formal interviews, mainly 
in Beijing, with a few also in Hong Kong. I chose Beijing as the main site for my fieldwork 
because it is widely accepted as the ‘cultural centre’ of China – the city that produces the 
most innovative music, film and art. It is also home to the head offices of many film and 
music industry companies, as well as Central Government offices associated with the 
administration of intellectual property rights and many of China’s major film studios.  
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Fieldwork was conducted during two extended trips to China: 6 months in 2004, followed by 
another 4 months in 2005. I was able to secure a number of interviews with directors and 
producers when I attended the launch of the 2004 Australian Film Festival, hosted by the 
Australian Embassy in Beijing. These interviewees put me in touch with their associates and 
colleagues, who were in turn able to introduce me to people relevant to my research. This 
pattern was repeated when I conducted interviews in Hong Kong on my return to China for 
the second portion of my fieldwork in 2005. A friend who had worked in Hong Kong’s 
media generously used her professional contacts to help me arrange a number of interviews. 
Some of these interviewees worked for music industry ‘majors’ with offices in Beijing and 
were able to provide the names and details of people that I should contact when I arrived 
there. I also made many useful contacts at conferences, receptions and through fellow 
Australian academics. In the end I was able to speak to a wide range of film and music 
industry participants – including a number of executives from major film studios, 
independent filmmakers, representatives from a number of the ‘major’ music labels, as well 
as heads of independent music labels. Although I did speak to one Chinese rock band, I 
found that the information I was interested in was generally more closely related to the day to 
day work of people involved in the business side of the creative industries, rather than 
musicians and actors. Although this is a thesis about film and music in China, it examines the 
industry as it deals with legal and commercial problems – how can film studios and record 
labels survive as businesses, not what is the nature of the creative products being produced. 
 
My interviews revealed a fascinating combination of ignorance, frustration, determination, 
creativity, entrepreneurship and opportunism. While no-one I spoke to thought that it would 
be possible to eradicate piracy in the form of CDs, DVDs or audio cassettes in the 
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foreseeable future, most interviewees stated that, in general, intellectual property rights are 
beginning to play a more significant role in the film and music industries. In the words of one 
music executive, who asked to remain anonymous:  
Although China’s legal system still has many shortcomings and loopholes, I am 
extremely grateful to it. We have received a great deal of support in our efforts to 
prosecute. Without this kind of support it would have been impossible for us to 
have won the several million RMB in compensation that we have been awarded. I 
am optimistic about the future of the Chinese legal system (Anonymous 2005) 
 
As mentioned earlier, unauthorised copying and distribution of hard-media such as CDs, 
DVDs and audio cassettes is common throughout China. There is also a growing awareness 
and concern among music industry executives that consumers are turning to the Internet for 
free music downloads. One response to these threats has been the development of new 
approaches to distribution. Chapters Four and Five discuss new strategies being adopted by 
business in the context of high levels of unauthorised distribution.  
 
The mood within the film industry was less positive. There are examples of successful 
commercial developments. However, for many filmmakers, the impact of censorship on the 
commercial development of the industry appeared to be at least as concerning as the 
difficulties of managing copyright. While censorship is no longer effective beyond print and 
broadcast media – unauthorised distribution ensures that consumers can purchase any kind of 
content on tapes, CDs, VCDs and Internet downloading – it is making it much harder for 
domestic film studios to produce films capable of making money. Copies of films sold 
without permission from or payment to copyright owners are, by definition, distributed 
illegally. As a result unauthorised distribution escapes the strict censorship regulations that 
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legitimate filmmakers and distributors must comply with. The formidable bureaucratic and 
content requirements that authorised filmmakers must navigate adds yet another element of 
financial risk to an already risky business. Many Chinese filmmakers feel that they have little 
choice but to please the censorship board at the expense of audiences and investors.  
 
Above all, it became clear that China’s film and music industries are being compelled to 
develop innovative business models in order to survive and profit in the face of a flood of 
foreign competition, uncontrolled copying and heavy restrictions on the content they can 
produce, particularly in the area of film. Innovation is particularly apparent in regulated 
spaces being prised open by new technologies – for example, in the distribution of music 
through mobile phone networks. The lure of profits, combined with the inability of formal 
law alone to change consumer behaviour is prompting businesses to find new ways of 
making money. Advertising deals, product endorsements, personal appearances by artists, 
niche marketing, new technology and legal strategies are all being used to this end.  
 
As Chapter Four discusses, government requirements in relation to censorship of music differ 
substantially from those relating to the film industry. Unlike film, domestically produced 
records do not face formal pre-publication censorship. Rather, any licensed music publisher 
can make a decision about whether material is suitable for publication. Domestically 
produced music is published using a ‘book number’ – issued to publishers by the State 
Administration of Radio, Film and Television. Foreign music, on the other hand, must be 
approved by the Ministry of Culture’s propaganda department before it can be legally 
published or distributed within China. In contrast to the film industry, where domestic 
filmmakers feel disadvantaged by the censorship system, record label executives indicated 
that these regulations give local artists an advantage in the domestic market (Huang 2005).  
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Chapter Two of this thesis will review existing literature on the development of China’s 
copyright law and further elaborate on the theoretical framework through which this thesis 
explores China’s copyright system. WTO entry has pulled China further into the debate about 
the impact of the global intellectual property regime on developing nations. William Alford’s 
seminal work on the history of copyright in China is explored. Chapter Two examines past 
attitudes to copyright in China and asks whether current laws build on an existing moral or 
legal framework, or challenge long-established traditions relating to creativity and 
publication. These questions have important implications for the process of incorporating 
formal copyright laws into the fabric of legal, administrative, business and consumer 
practices.  
 
In Chapter Three I explore the current state of China’s film industry. This chapter describes 
the industry’s structure and reports on the challenges it is facing, drawing on interviews with 
filmmakers from the state-owned sector, the ‘underground’ industry and those aspiring to 
make commercially successful films within the framework of official regulation. Chapter 
Four examines China’s music industry, outlining its current state and reporting on 
information gathered through interviews with music industry executives, radio broadcasters, 
representatives of the Copyright Collection Agency of China, musicians and judges in 2004 
and 2005. Current distribution infrastructure and an outline of the legal protection available 
to copyright owners are also discussed in this chapter.  
 
Chapter Five looks at some of the innovative business models being adopted by China’s film 
and music industries as they search for ways to function in an environment weak copyright 
protection. It discusses three cases where this is taking place: Huayi Brothers Film, Huayi 
Brothers Music and R2G Music. All of these companies are experimenting with new 
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technology, advertising and, in the case of R2G, legal strategies capable of producing profit 
and growth in the Chinese market. Chapter Six critically examines the global copyright 
framework. This chapter explores the role that ‘Open Licensing’ might play as China 
searches for ways to build a stronger copyright culture and to lessen the negative impacts of 
copyright protection. Do such licensing strategies represent a viable method of ensuring a 
balance between private rights and public access, or should they be viewed as an interim 
measure only? Perhaps the legal framework itself must be changed if desirable outcomes are 
to be achieved. 
 
Finally, the thesis concludes by considering in more detail what the experiences of those 
working in China’s film and music industries suggest about the role of copyright in the 
emergence of commercially focussed creative industries in China. Above all, the exploration 
of copyright’s role in the film and music industries raises questions about the process of 
developing and managing creative industries. How can a state make a shift from a planned 
economy where cultural production is state funded and propaganda-driven, to one in which 
the market drives production and industries and consumers are actively involved in their own 
governance? How can innovation be encouraged and creativity fostered in an environment 
that previously focused so heavily on conformity? How can a country with such high levels 
of unauthorised copying build regulated spaces that will help China to capitalise on the 
creativity and entrepreneurship of its population?  
 
The next chapter will outline the current state of China’s film industry, exploring further the 
challenges it is facing and the role that copyright is beginning to play in the sector. The 
structure of the industry will be explained and interviews with film industry workers, 
conducted using the methods described above, will be discussed.  
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Chapter 2 
 
Power, Copying and Culture 
This chapter explores concepts and literature relevant to the development of copyright law in 
the PRC and discusses the research methodology adopted by the author. It begins with an 
overview of the concepts of ‘discourse’, ‘governmentality’ and ‘entrepreneurial 
governmentality’ which are used throughout the thesis as a tool for understanding the process 
of copyright law’s integration into the practices of the film and music industries in China. It 
then reviews the literature relevant to the study, discussing the economic significance of 
copyright as a globally traded commodity and identifying the stakeholders and interest 
groups affected by changes in attitudes and practices relating to copyright. The Chinese 
cultural and historical background in which copyright developments are occurring is 
discussed. Finally, the chapter concludes with a description of the thesis’ methodological 
approach – describing the process of information gathering and the ethical questions that 
arose during fieldwork. 
 
Discourse and Governmentality 
According to Foucault, rather than existing as objective truths, notions of justice and morality 
change over time, reflecting and influencing relationships of power (Foucault 1972, p.224, 
Mills 2003, p.58, Foucault 1989). This process is particularly apparent in relation to 
intellectual property, a concept that is closely associated with the language of morality, 
justice and human rights. The last thirty years have seen the steady expansion of the breadth, 
scope and term of intellectual property rights (Boyle 2004). The enactment of China’s 1990 
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copyright law and its subsequent amendment in 2002 has coincided with growing awareness 
of the economic potential of intellectual property as a globally traded commodity among 
governments and business communities around the world. New technologies have changed 
the ways in which creative products are made, traded and used. As Miller and others discuss 
in Global Hollywood 2 (2005) media and cultural products are being increasingly produced 
and consumed in a global environment. Debates about how the rights of those who invest in 
creative products should be protected, how consumers should behave and the practices of 
cultural producers and distributors are thus taking place in the context of a complex global 
cultural, economic and technological environment.  
 
Debates about the morality of copying and the fairness (or otherwise) of copyright laws are 
also taking place within this global context of creative production and consumption. The 
language used in relation to copyright protection and violation often reflects the economic 
and ideological agendas of those who stand to gain financially from stricter enforcement and 
expansion of intellectual property rights, as well as those calling for greater attention to 
equity of access and social justice. On the one hand, groups such as the Motion Picture 
Association of America (MPAA) regularly refer to ‘theft’, ‘piracy’ and ‘organised crime’, 
equating stricter enforcement of copyright laws with the growth of the creative economy 
(MPAA 2005, Reuters 3 December 2004). On the other, the Adelphi Charter on Creativity, 
Innovation and Intellectual Property refers to the imperatives of human rights and describes 
an intellectual property protection regime ‘which is radically out of line with modern 
technological, economic and social trends’ (Royal Society for the Arts 2005).  
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Foucault uses the term discourse to refer to regulated statements that combine with others in 
predictable ways and which are capable of delineating the boundaries within which debates 
occur and new possibilities are considered (Foucault 1978, pp.100-101, Mills 2003, p.10). 
The discourses surrounding copyright protection are closely connected with the ways that 
creative individuals, copyright owners (either businesses or private individuals), consumers, 
governments and citizens understand themselves and their relationships with each other and 
with the world. What is the moral relationship between an individual and the song, script or 
film they create? Are creative works distilled from a common cultural heritage that belongs 
to all, as Confucian approaches to artistic creation might suggest (Alford 1995, p.20)? Or are 
creative works intrinsically linked to the individual creator: a reflection of the personality of 
the author, the basis of the French notion of droit moral (Ginsburg 1992, p.15)  
 
Foucault also explores another concept relevant to understanding the process and 
implications of copyright law’s development in China: governmentality. The term refers to a 
shift in the operation of power away from the positive exertion of control over the bodies of 
subjects and towards the active participation of individuals in their own governance. 
Governmentality describes a process in which the state cultivates the internalisation of rules 
of behaviour in the consciousness of subjects. Through practices of government within 
institutions such as the school, the prison and the family individuals learn to think and behave 
in certain ways. Individual subjects learn to self-censor and self-regulate in accordance with 
the rules of behaviour generated by these institutions. Thus, even when the prison guard is 
not present, the prisoner will continue to behave as if they are being supervised (Mills 2003, 
p.46).  
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Although Foucault did deliver a lecture entitled Governmentality to the College of France in 
1978 (2002a), his exploration of the process of what it means to govern, how power operates 
and government of others is achieved takes place across a range of his works. In particular, 
volumes II and III of The History of Sexuality (Foucault 1985, 1986), ‘The Political 
Technology of Individuals’ (Foucault 2002, pp. 403-417), ‘ “Omnes et Singulatim”: Towards 
a Critique of Political Reason’ (Foucault 2002, pp. 298-326), ‘What is Enlightenment?’ 
(Foucault 1984) and ‘The Subject and Power’ (Foucault 2002, pp. pp. 326 - 348) each 
considers these themes.  
 
In Entrepreneurial Governmentality in Post-Socialist Russia Yurchak (1999) extends 
Foucault’s concept of governmentality and applies it directly to the patterns of thought and 
behaviour associated with entrepreneurialism. According to Yurchak, the term 
entrepreneurship usually refers to ‘the industrious systematic activity of organising and 
operating a profit-making business venture, and assuming the risks of possible failure’ 
(Yurchak 1999, p.1). Yurchak summarises governmentality as: ‘…a way or system of 
thinking about the nature of the practice of government (who can govern; what governing is; 
what or who is governed), capable of making some form of that activity thinkable and 
practicable both to its practitioners and to those upon whom it is practiced’ (Yurchak 1999 
p.2). According to Yurchak: 
In Foucauldian terms, then, to be an entrepreneur is to have entrepreneurial 
governmentality that makes it thinkable and practicable to relate to different 
aspects of the world – people, relations, institutions, the state, laws etc.- in terms 
of symbolic commodities, risks, capital, profits, costs, needs, demands, etc. It is a 
way of knowing what an entrepreneurial act is, who can act entrepreneurially, and 
what or who can be acted upon in an entrepreneurial way (Yurchak 1999 p.2). 
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It is arguable that the creation of property rights in relation to intellectual products is part of 
the process of building an entrepreneurial governmentality in relation to creative works. By 
recognising and promoting copyright in creative products, the government has established a 
new category of items that can be bought, sold, rented and even ‘stolen’ in China. In the 
context of China’s market economy creative works have become objects of commerce, 
investment and proprietary claim, as well as tools of communication, artistic expression and 
propaganda.  
 
International Agendas and Domestic Policy 
Global trade in content and culture is big business: Cultural and creative industries are 
estimated to account for 7% of the world’s Gross Domestic Product (GDP) (UNESCO 2005, 
p.9). Trade in cultural goods almost doubled between 1994 and 2002: from US$39.3 billion 
in 1994 to US$59.2 in 2002 (UNESCO 2005, p.9). In 1996 ‘cultural industry’ sales: film, 
music, television, software, journals and books, became the US’ largest export. Between 
1977 and 1996 US ‘copyright industries’ grew three times as quickly as the overall economy 
(Miller et al. 2005, p.10). In this context global systems for protecting intellectual property 
rights have taken on new significance as mechanisms for facilitating trade between nations 
and protecting the economic interests of established exporters of intellectual property 
products.  
 
The PRC represents a particularly clear example of the way in which foreign intellectual 
property agendas have affected domestic laws and practices in developing nations. China is 
eager to leave isolationist policies of the Mao era behind, to be recognised as ‘modern’ and to 
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maximise the benefits of international trade. The creation of the PRC’s first intellectual 
property law in 1990 and its subsequent amendment has taken place in this context. The 
relationship between the rise of the current global focus on protecting intellectual property 
rights and the economic interests of copyright exporting nations such as the United States is 
well documented (Samuels 2000, p.242, Zutshi 1999, p.41, Ricupero 1999, p.11). As John 
Howkins observes, not only is intellectual property extremely significant economically, ‘…it 
deals with the very stuff of politics: the boundary lines between what is public and what is 
private.’ In China the language and concepts of a global intellectual property discourse are 
quickly being assimilated into local concepts of morality and justice. 
 
Arup (2000) observes that developing nations such as China do not stand to benefit from the 
TRIPs agreement directly, but appear to have accepted it in order to gain overall trade 
advantages associated with WTO membership. Drahos and Braithwaite (2002) are two 
notable critics of the international norms of information ownership being established through 
mechanisms such as TRIPs. In Information Feudalism they provide a useful discussion of the 
impact copyright developments may have on the production and consumption of knowledge 
in developing countries (Drahos & Braithwaite 2002). A number of authors, including Berry 
(1993), Baranovitch (2003), de Kloet (2002), Wang (2003a) and Zhang (2004) discuss the 
film and music industries in China. However, little has been written about the way workers at 
the coalface of these industries perceive copyright law, or what role intellectual property 
rights are actually playing in their commercialisation. In Framing Piracy: Globalisation and 
Film Distribution in Greater China Wang Shujen (2003a) provides a comprehensive 
discussion of the way film distribution, both legal and illegal, operates in the context of 
changing technology and globalisation. According to Wang Shujen: 
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In the information economy, intellectual property becomes real property ... What 
are traded in many cases are precisely intellectual property rights. What ensures 
the proper functioning of the global information economy then is copyright 
protection, which often takes the form of transnational as well as national 
copyright legislature, agreements, and enforcement (Wang 2003a, p.3). 
 
Although international trade agendas and dominant discourses have a powerful impact on the 
domestic policies of all nations, China’s own government has also played an active role in 
selecting and mediating the copyright law. China’s leaders possess a sophisticated 
understanding of the significance of language, moral frameworks and self-regulation in the 
governance of a vast, disparate population. Foucault’s observations about the totalitarian 
power of regulation (Foucault 2002, pp.298-326) and the uses of formal law in modifying 
behaviour (Foucault 2002, pp. 403-417) have parallels within the highly developed statecraft 
of China’s leaders. Emphasis of slogans, dogma, Mao Zedong thought and the need to 
uphold the ‘party line’ are just a few of the more recent examples of the PRC leadership’s 
attention to controlling the spaces in which institutions of power function and individuals 
formulate concepts.  
 
China’s leaders continue to demonstrate care in the selection of words used to describe the 
current reform process. As mentioned in the previous chapter, Chen Jianfu argues that the 
language of ‘internationalisation’ – a term associated with development, progress and 
modernity is being adopted deliberately by China’s leaders in order to avoid accusations that 
China is simply acceding to ‘Western’ demands for change (Jianfu 1999, p.82). In contrast to 
the positive associations of modernity and prosperity present in the term 
‘internationalisation’, ‘Westernisation’ is associated with China’s humiliation at the hands of 
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colonial powers. The use of the term ‘internationalisation’ ensures that reforms are not placed 
within a discourse of Chinese weakness and subjugation and avoids national memories of 
shame. Instead a new discourse of Chinese strength, self assertion and prosperity is being 
constructed. 
 
The rise of the global discourse on intellectual property protection has been accompanied, 
more recently, by the emergence of a growing literature on ‘creativity’ and ‘culture’. 
‘Creativity’ and ‘culture’ are both complex concepts heavily weighted with notions of 
identity, nationalism, and individuality (Hartley 2005). As such, there has been considerable 
debate about desirable national policies in these areas, the extent to which it is appropriate to 
incorporate ‘creativity’ or ‘culture’ (or both) into economic policies, the impact of cultural 
imperialism and the extent to which it is possible or desirable to transfer terms such as 
‘creative industries’ between cultures (Wang 2004a). The term ‘creative industries’ softens 
traditional divides between ‘culture’ ‘the arts’ and industry. Rather than separating ‘creative 
activities’ and ‘the arts’ from media industries and the rest of the economy, the creative 
industries approach is explicit about the role that individual creativity, skill, talent and most 
importantly for this thesis, intellectual property, play in driving broader economic growth.  
 
This controversial shift was first made in the United Kingdom by the incoming Blair 
government in 1998 (Cunningham 2006, p.5). Creative industries policy approaches have 
since been taken up by governments in East Asia, Australia and New Zealand. Hong Kong 
has made significant advances in the adoption of a creative industries approach (Centre for 
Cultural Policy Research 2003, TDCTrade.com 2002, Yung 2003, Hui 2005) and there are 
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signs that mainland policymakers are also being influence by these trends (UK Trade and 
Investment 2004, China Daily 11 July, 2006). According to Cunningham: 
The British definition - ‘activities which have their origin in individual creativity, 
skill and talent and which have the potential for wealth and job creation through 
the generation and exploitation of intellectual property’ – has remained broadly 
acceptable world-wide.’ (Cunningham 2006, p.5) 
 
Cunningham argues that the ‘price’ to be paid for a creative economy is ‘that the case for arts 
and culture will become less about their special or exceptional difference and be diffused into 
the need for creativity across the economy and society’ (Cunningham 2006, p.4). 
 
In the past ten years, in particular, there has been growing focus on surveying, measuring and 
valuing proportions of economic activity generated by ‘cultural’ and ‘creative’ workers. 
Howkins’ (2001) work in estimating the size of the ‘creative economy’ is a clear example of 
this. According to Howkins, whose model of the creative economy reflects the approach 
widely adopted in the United Kingdom, the global creative economy was worth US$2.2 
trillion in 2001, $2.9 trillion in 2005 and will be worth $4.1 trillion in 2010 (Howkins 2005). 
Howkins defines the ‘core creative economy’ as consisting of fifteen industries responsible 
for turning new ideas into new products: advertising, architecture, art, crafts, design, fashion, 
film, music, performing arts, publishing, R&D, software, toys and games, TV and radio, and 
video games. These industries are an important driver in the global economy, growing at an 
average of 5% per year (Howkins 2005). Howkins articulates the impact of the ‘creative 
economy’ on the emphasis now being placed by policy-makers across the globe on the 
protection of intellectual property rights:  
 46 
 
...the growth of the creative economy has meant IP laws, especially copyrights 
and patents, have moved centre stage of the global economy. In the 1980s, IP was 
a marginal factor in most economies and of little concern to most policy-makers. 
Twenty years later it is a central and important factor in almost all economic 
activity.’ (Howkins 2005, p.35) 
 
Creative Industries: More than just economics 
The model of cultural production adopted under Mao Zedong, the PRC’s first Chairman 
(1949 – 1976), relied almost exclusively on state funding. Under Mao cultural products were 
produced with the goals of educating the population and disseminating centrally approved 
messages rather than satisfying the demands of the market (Kraus 2004, p.9, Howkins 2001). 
Not only does copyright introduce private property interests in areas that have been 
dominated by the political, ideological and ‘propaganda’ goals of the state, it also demands 
significant commitments by the state to legal and judicial development, policing and 
enforcement, as well as a commitment to protecting the intellectual property rights of non-
Chinese. These are all resource intensive tasks with serious economic implications for China, 
particularly as it exports very little copyright material but imports a great deal. China 
currently suffers from a ‘cultural trade deficit’ purchasing far more copyrighted products 
from overseas than it is able to export (Xinhua 19 April 2006). This situation is complicated 
further by the Chinese government’s ongoing commitment to controlling the broadcast 
media, even in the face of growing de-regulation of other forms of media and 
communication.  
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Sectors of the cultural industries established prior to economic reform, including partially 
state-owned film production units as well as state funded sectors of the music industry are 
struggling to cope with changing cultural and economic circumstances. They must now 
compete with a growing range of new entertainment options. As an opinion piece published 
on the front page of the People’s Daily overseas edition in 2005 pointed out:  
Our culture industry mainly relies on traditional performances in movies and TV 
programs, and in the audio-visual and advertising industry. Meanwhile digital 
industries such as creative design, animation, online games, which have grown by 
leaps in developed countries, are only now beginning in China. China has been 
slow in developing new culture-industry technologies and has been relegated to 
filling mid to low-end jobs for cultural enterprises (People’s Daily 23 November 
2005). 
 
Foreign investors have scrambled to capitalise on China’s legendary market of 1.3 billion 
consumers, investing in film, television, DVDs, publishing, advertising and sports. In 
November 2005 the front page of the People’s Daily featured a call for concerted efforts to 
‘rebuild the image of Chinese culture’ in an increasingly competitive global market. 
According to the article, which quotes somewhat dubious figures without providing their 
source, the cultural market is the ‘golden industry of the twenty-first century’ (People’s Daily 
23 November 2005). At present it is overwhelmingly dominated by the United States and 
Europe, which together account for more than 75 percent of the sector. Japan generates 10 
percent of the world’s total trade in cultural products, and South Korea accounts for a further 
3.5 percent. This leaves the rest of Asia, including China, to occupy just 6 percent of the 
global cultural market (People’s Daily 23 November 2005). Regardless of the accuracy of the 
figures mentioned in the article, its sentiments reflect a growing awareness among policy 
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makers, consumers, investors and the media that China’s creative and cultural products exist 
within a global context of production and consumption. Developing vibrant, competitive 
creative industries is not perceived as simply a matter of countering a flood of foreign 
imports. It is also seen as an opportunity to increase China’s share of the global cultural 
market and to project Chinese cultural influence across the region.  
 
National pride and the strong desire to assert a cultural influence on the region and the world 
are powerful underlying factors in debates surrounding the modernization and 
internationalisation of China’s society and economy. According to Qiu (2004) a strong sense 
of humiliation for the atrocities inflicted upon China since the Opium Wars (1839 – 1842) 
underlies much of the discourse on technology and globalisation in today’s PRC:  
The memory of China being the most technologically advanced nation on the 
planet lingers, its fall from the throne hurts (Qiu 2004, p.101). 
 
A great deal of the English language literature examining China’s film industry focuses on 
the complex range of regulatory restrictions confronting the sector. Censorship, in particular, 
is discussed as an important factor preventing the Chinese film industry from adapting to a 
growingly competitive commercial environment (Kraus 2004, Wan & Kraus 2002). Piracy 
also emerges as a major issue for the film and music industries in the literature. De Kloet 
(2002) argues that the presence of widespread piracy and the lack of laws to protect 
intellectual property have made it difficult for a culture of commercialisation of music to 
develop. Both the film and music industries have been affected by the legacy of communist 
attitudes towards the role of culture as an important ideological tool, rather than as a 
commodity with a recognised economic value (Kraus 2004).  
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Cinema has found itself competing with growing rates of home television, DVD and VCD 
ownership (Chu, 2002). Chu (2002) notes that a pirated copy of a film on VCD is often 
cheaper than the cost of theatre admission. Pirate DVDs sell on China’s streets for as little as 
US$1, while theatre admission costs between US$5 and US$15 (The Economist 27 April 
2006). As a result, the Chinese film industry has been forced to rely on imported Hollywood 
products to make up the vast bulk of the industry’s box office revenue (Wan & Kraus 2002). 
According to de Kloet (2002), China’s music industry is also struggling, with recording sales 
declining steadily over the past decade.  
 
However, there are signs that regulatory reforms intended to provide the film industry with 
more flexibility and autonomy and to encourage private investment in film productions are 
beginning to have a dramatic impact. Between 1996 and 1997 it became possible for 
individual production companies, rather than state-owned studios, to publish films and 
distribute them to various exhibition units (Hui 2006). In 2002 a new regulation was put into 
place allowing private parties to invest in film production (Hui 2006, p.64). Changes in 
regulations governing investment in distribution and exhibition and the structures and 
funding for state-owned studios are also having a dramatic impact (Hui 2006, p.64). Where 
China had in past years produced an average of about 100 films annually, in 2003 production 
grew to 140 films, and grew again to 212 films in 2004 – breaking the 1992 record of 170 
films. Box office takings also set new records: increasing more than 50% from 950 million 
RMB in 2003 to 1.5 billion RMB in 2004 (Hui 2006, p.63).  
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The Study on the Relationship Between Hong Kong’s Cultural and Creative Industries and 
the Pearl River Delta (2006) gives a glowing account of a Chinese film industry revival 
prompted by changes in film industry regulation and policy: 
In contrast to the downturn of Hong Kong’s film market, the Mainland market is 
booming and transforming. Although the survival of Chinese national films in the 
increasingly commercialized market is the issue at stake, the Mainland market is 
rising not only as shown in the increasing number of production but also in the 
growing value of economic returns. With the support of film policies, the film 
industry in the Mainland transforms itself into a more flexible structure with 
robust growth (Hui 2006, pp.62-63). 
 
In spite of the apparent revival of China’s film industry as a result of loosening regulations 
on private investment, distribution and exhibition, the PRC has a long history of strongly 
interventionist policies in relation to all areas of cultural production. Intervention in content 
issues, particularly in relation to film, has been associated with high levels of subsidy for 
works that carry what authorities perceive as ‘positive’ messages. This approach is consistent 
with a perception that state intervention is justified where markets fail. Nicholas Garnham 
(1987) discusses similar logic in relation to Arts policy in the United Kingdom. In Concepts 
of Culture: Public Policy and the Cultural Industries Garnham questions what he refers to as 
a ‘tradition of idealist cultural analysis.’ According to Garnham this tradition defines culture 
as both separate from and often actively in conflict with the realm of material production and 
economic activity. As a result: 
Public intervention in the form of subsidy is justified on the grounds (1) that 
culture possesses inherent values… which are fundamentally opposed to and in 
danger of damage by commercial forces; (2) that the need for these values is 
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universal, uncontaminated by questions of class, gender and ethnic origin; and (3) 
that the market cannot satisfy this need (Garnham 1987, p.24). 
 
Garnham identifies a tension between cultural policies that view culture as separate from and 
often actively opposed to the market, and the growing role of the market in satisfying cultural 
needs and aspirations in the form of either goods or services. Although Garnham makes these 
observations in the context of Britain’s cultural policy agenda, his analysis might also be 
applied to China. In China the role of cultural products in disseminating ‘positive’ social and 
political messages to the public has been ensured by the state’s role in funding cultural 
production and controlling the distribution of cultural products. At the same time, the market 
is now supplanting the state as the dominant source of cultural products and services 
accessed by the masses.  
 
Intellectual Property and Interest Groups 
Drahos and Braithwaite’s (2002) discussion of the relationship between democracy, 
efficiency, freedom and intellectual property rights makes a number of points directly 
relevant to the examination of attitudes to copyright within China’s film and music 
industries. In particular, these authors identify a range of theoretical approaches to the role of 
intellectual property protection within a society. These include an Authors rights based 
system, Economic rights based system and a Financiers rights based system. Economic 
copyright conceives of copyright as a set of economic rights, while Authors rights emphasize 
an author’s indissoluble personal relationship with their work and rights to paternity and 
integrity. Financiers’ copyright, on the other hand, is based on the principal that copyright 
 52 
 
must serve the financiers who own copyrighted works, guaranteeing rights of exploitation 
wherever a financier chooses to operate.  
 
According to the financiers’ model of protection, the advent of new technologies such as the 
Internet, which threaten existing investments or allow new forms of exploitation, the 
financier is entitled to new rights to ensure that their investment is protected. 
Copyright becomes the servant of the financier rather than the author or the public 
welfare (Drahos & Braithwaite 2002, p.176). 
 
Drahos and Braithwaite (2002, p.176) suggest that organized lobbying of policy makers by 
the US film industry has ensured that Financiers rights have been promoted heavily in the 
formulation of the TRIPs agreement. This view is supported by Arup’s (2000) discussion of 
the costs of the TRIPs agreement for developing economies.  
 
The framework of rights identified by Drahos and Braithwaite provides a useful mechanism 
for understanding the risks and benefits of copyright reform in China. Their discussion of the 
dynamics of power that have operated in the creation of the intellectual property system that 
is now spreading globally also provides insight into the ongoing process of negotiation that 
has occurred within China. According to these authors the existence of strong intellectual 
property protections is not necessarily a prerequisite for the development of well performing 
domestic intellectual property industries in developing countries. On the contrary, intellectual 
property protection raises the costs of creativity and may even retard the development of 
local IP industries. Although they focus mainly on the impact of patent legislation in their 
 53 
 
specific case studies, many of the points made apply equally to the development of local 
copyright dependent industries.  
 
In spite of the rapid legislative reforms that have taken place since 1980, important questions 
about the compatibility of China’s creative traditions with the theoretical underpinnings of 
the intellectual property system it is now implementing have yet to be answered. Siva 
Vaidhyanathan (2003) is heavily critical of the American copyright system’s ability to 
accommodate cultural diversity. In particular, Vaidhyanathan suggests that American style 
copyright penalizes creative traditions that openly embrace copying as a natural part of 
creative innovation. In Vaidhyanathan’s view, concepts of individual creation and the 
ownership of sounds or images are often artificial and fail to reflect the realities of the 
creative process.  
 
In light of the central role of copying within China’s creative traditions, Vaidhyanathan’s 
critical examination of the implications of American copyright law holds particular 
significance for the Chinese government’s present attempts to implement intellectual 
property legislation. According to Vaidhyanathan, copyright law as it operates in the United 
States is ethnocentric. He argues that the current US copyright regime favours established 
artists and media companies at the expense of creativity – particularly as it occurs within 
communities descended from non-European traditions. Vaidhyanathan believes that US 
copyright law fails to reflect the complex process of creative practice or the organic nature of 
‘creativity’ on artistic influence. As a result, artistic and cultural diversity are stifled. Even in 
the United States: 
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Ethnocentric notions of creativity and a mal-distribution of political power in 
favour of established artists and media companies have already served to stifle 
expression – the exact opposite of the declared purpose of copyright law 
(Vaidhyanathan 2003, p.148).  
 
As he points out, creativity is a complex process. Many of the distinctions between concepts 
such as ‘inspiration’, ‘influence’ and ‘plagiarism’ or ‘theft’ are difficult to define. 
Furthermore, it is entirely possible for an individual to use the sounds or ideas of another 
artist and still produce an ‘original’ product. The American copyright system has chosen 
particular, specific ways of dealing with these issues.  
 
Although Vaidhyanathan specifically discusses the practices of groups descended from West 
African creative traditions, the points that he makes are equally relevant to traditional 
concepts of the role of copying within China’s artistic communities. Far from being abstract 
concepts that have little impact on creative practices, legal definitions of ‘creativity’ and 
‘originality’ directly affect artistic development. Vaidhyanathan cites music sampling as one 
specific example of an instance in which the law’s narrow interpretation of the term 
‘creativity’ has had a dramatic impact on emerging creative practices. In Vaidhyanathan’s 
words: 
The death of tricky, playful, transgressive sampling occurred because courts and 
the industry misapplied stale, blunt, ethnocentric, and simplistic standards to fresh 
new methods of expression (Vaidhyanathan 2003, p.144). 
 
Vaidhyanathan quotes US district court judge Kevin Thomas Duffy: 
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‘Thou shalt not steal’ has been an admonition followed since the dawn of 
civilization. Unfortunately, in the modern world of business, this admonition is 
not always followed. Indeed, the defendants in this action for copyright 
infringement would have this court believe that stealing is rampant in the music 
industry and, for that reason, their conduct here should be excused 
(Vaidhyanathan 2003, p.142). 
 
Alford (1995) argues that the historic failure of foreign models of copyright in China resulted 
from a failure to adequately consider the relevance of these models to the creative, economic, 
political and legal situation of China. Furthermore: 
…in an unwitting reprise of the early twentieth century, current attempts to 
establish intellectual property laws, particularly on the Chinese mainland, have 
been deeply flawed in their failure to address the difficulties of reconciling legal 
values, institutions, and forms generated in the West with the legacy of China’s 
past and the constraints imposed on its present circumstances (Alford 1995, p.2). 
 
As William Alford discusses, protection of intellectual property in China has long been a 
controversial issue (Alford 1995, p.29). Intellectual property has been closely associated with 
attempts by foreign powers to create an environment ‘suitable’ for international business. Its 
history in China has raised questions about China’s sovereignty and prompted heated debate 
about the way in which the modernisation of China’s legal system should be approached. 
This has been evident in the debates that have taken place between China and the United 
States about China’s Most Favoured Nation status, which were particularly prominent during 
the 1990s (Feldman 1990, Holland 1992, ‘New Laws, New Habits’ 1994, Fei-yun 1994, 
Yuan 1994). Discussion of US government attempts to win better protection for the IP rights 
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of its citizens during this period provides a useful background to many of the central issues 
relating to intellectual property protection in China in the twenty-first century, including 
trade agendas, legal, social and cultural obstacles to enforcement. In spite of this, with the 
notable exception of Alford (1995), few authors examine the relationship between traditional 
attitudes and historic developments in China’s creative frameworks and the implications of 
these traditions for attempts to apply a model of intellectual property law developed within a 
specific Western historic, economic and social context.  
 
The WTO and the TRIPs Agreement 
As mentioned previously, Arup (2000) observes that the push for greater IP protection has 
been driven primarily by developed Western nations, particularly the United States. Arup 
does not examine the implications of WTO and TRIPs for the PRC’s creative industries. 
Although the process of intellectual property reform now taking place in the PRC has been 
reported in numerous articles in both the Chinese and international media3 a comprehensive 
scholarly examination of the implications of the legal and institutional reforms being 
prompted by WTO entry and the accompanying TRIPs agreement for China’s creative 
industries is yet to be attempted.  
 
In Hollywood and China as Adversaries and Allies Wan and Kraus (2002) suggest that both 
filmmakers and the CCP are interested in increasing the profitability and position of Chinese 
film within the domestic entertainment market – a process that they believe must inevitably 
involve a greater degree of copyright enforcement. Within this context these two authors 
                                                 
3 See: Feldman, G. 1990, ‘China Adopts its First Copyright Law’ Publishers Weekly, vol. 237, no. 38 
[Online, accessed 5 March 2003]. Available: Expanded Academic Index ASAP. Holland, B. 1992, 
‘China Hears US Plea: Protect C’Rights’, Billboard, vol. 4, no. 104, pp.6-8.  ‘China Co-operates with 
US on Copyright Protection’ 2000, People’s Daily, July 10 [Online, accessed 26 June 2005].  URL: 
http://english.peopledaily.com.cn/english/200007/10/eng20000710_45119.html  
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discuss the threats and promises of increasing commercialisation and the growing presence of 
Hollywood blockbusters within the domestic film market. Wan and Kraus believe that while 
filmmakers hope that a closer relationship with Hollywood will bring greater artistic 
freedom, the CCP’s primary goal is commercialising propaganda so that it will have a 
stronger impact in a society that is being flooded with new information and education choices 
(Wan & Kraus 2002). Peter Nolan argues that many of China’s domestic industries will be 
unable to meet the challenge of increased competition promised by WTO entry. If this holds 
true for film and music, the difficulties currently being experienced are likely to get worse 
before they get better:  
On the ‘global level playing field’, not only China’s ‘commanding heights’ of 
large state-owned firms, but a wide range of first-tier suppliers of goods and 
services would also find it impossible to compete. … it is impossible to imagine 
that many, if any, of China’s ‘commanding heights’ businesses would be able to 
build themselves into global leaders on the ‘global level playing field’ that is 
likely shortly to be introduced at high speed, under the close surveillance of the 
US government (Nolan 2001, pp.216-217).  
 
Discussions by authors such as Wan, Kraus and Nolan provide a useful starting point for 
understanding the processes of internationalisation and commercialisation now affecting 
China’s creative industries. In spite of the Nolan’s pessimism about the ability of domestic 
industries to adapt to ‘the global level playing field’ (Nolan 2001, pp.216-217), Chinese 
cinema has experienced a remarkable revival since 2002. In 2005 the mainland film industry 
produced 260 films (The Economist 27 April 2006) compared with just 88 films in 2001 
(China Statistical Yearbook 2005, p.753, Hui 2006, p.63). These figures make it clear that 
sectors of the creative economy are capable of dramatic transformations within short periods. 
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Privatization and the loosening of regulations controlling investment and distribution have 
added another layer of dynamism to a rapidly changing system. The transformation of 
China’s film industry does not simply involve the evolution of state-owned production 
houses in the face if foreign competition: the most active players in mainland film production 
did not enter the market until the late 1990s (Hui 2006, p.65).   
 
Alford and Vaidhyanathan both make the point that ‘creativity’ as it is promoted by the 
American copyright system relies on highly culturally specific values and judgments. 
Copyright law as it is applied in the United States and reflects a particular understanding of 
the process and function of creativity. Even within the United States, many of the distinctions 
that copyright law imposes, for example protecting a creative ‘expression’ but not the ‘idea’ 
behind the expression, are difficult to apply consistently. Vaidhyanathan suggests that the 
copyright system simply allows a privileged few to appropriate knowledge, traditions and 
ideas belonging to entire communities for individual benefit (Vaidhyanathan 2003).  
 
According to Drahos and Braithwaite (2002), the TRIPs agreement represents a major step in 
the global redefinition of intellectual property rights. The United States was the major driving 
force in the formulation of TRIPS, which largely rejected the moral rights emphasis of 
European intellectual property systems in favour of the wholly assignable financial rights 
based approach that has developed in the United States (Arup 2000). Drahos and Braithwaite 
argue that this approach gives relatively more power to companies and financiers that have 
been able to acquire intellectual property, while de-emphasizing the rights of authors, artists 
or performers involved in the creation of the work. As a result the TRIPs agreement not only 
favours the interests of nations that have already established themselves as major exporters of 
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intellectual property rights, such as the United States, it also confers enormous benefits on 
existing corporations and conglomerates engaged in intellectual property businesses within 
those nations (Drahos & Braithwaite, 2002).  
 
Copyright Protection: What the Law Says 
In October 2001 the PRC government amended China’s copyright law in preparation for 
China’s WTO accession. The copyright amendments attempted to bring the law into line with 
the WTO’s Agreement on Trade Related Aspects of Intellectual Property Rights and were 
seen as a response to heavy criticism by leading international corporations and foreign 
governments of the piracy problem in China (Chang et al. 2003, p.290). The law allows 
copyright owners to take recourse against infringement through administrative channels, 
court proceedings or a combination of these options.4  
 
China’s amended copyright law is structurally similar to that of most countries in the world 
(Minford, 2002), with some slight variations. The Copyright Law of the PRC operates in 
conjunction with the ‘Regulations for the Implementation of the Copyright Law of the PRC’ 
(Regulations on Computer Software Protection, 2002). The law sets out the subject matter of 
copyright, details who is considered to be a copyright owner and then explains what 
economic and moral rights are possessed by creators and owners of copyright. It also 
explains the duration of the copyright (term) and the limitations upon that copyright. The 
Implementing Regulations act as an extension to the main law and provide clarifications of 
subject matter, rights, exceptions and presumptions of the main copyright law.  
 
                                                 
4 For a discussion on the role of administrative regulations in Chinese law see: Keller, P. 1994, 
‘Sources of Order in Chinese Law’, The American Journal of Comparative Law, vol.42, no.4, pp.711-
759 . 
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Article 3, Chapter II of the copyright law explicitly protects:  
Written works; oral works; musical, dramatic, quyi, choreographic and acrobatic 
works; works of fine art and architecture; photographic works; cinematographic 
works and works created by a process analogous to cinematography; graphic 
works such as drawings of engineering designs and product designs; maps; 
sketches and model works; computer software; and other works as provided by 
laws and administrative regulations.  
 
Article 10 accords copyright owners the right to: 
Publication; authorship; revision; integrity; reproduction; distribution; rental; 
exhibition; performance; presentation; broadcasting; communication through an 
information network; cinematography; adaptation; translation; compilation and 
annotation. 
 
Copyright owners are entitled to authorise another party to exercise these rights and to 
receive remuneration according to either an agreement or as specified according to the 1990 
Copyright Law of the PRC. The law also allows copyright owners to assign their entitlements 
to another party and to receive remuneration according to an agreement or the Copyright 
Law. The text of the Copyright Law does not grant these rights as exclusive rights of the 
copyright owner. Compulsory licensing provisions are much more extensive within China’s 
copyright law than in the legislation of other countries. For example, in the case of works 
submitted for publication in a newspaper, Article 32 states that: 
Except where the copyright owner has declared that reprinting or excerpting is not 
permitted, other newspaper or periodical publishers may, after the publication of 
the work by a newspaper or periodical, reprint the work or print an abstract of it 
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or print it as reference material, but such other publishers shall pay remuneration 
to the copyright owner as prescribed in regulations (Copyright Law of the 
People’s Republic of China 1990).  
 
Because Chinese law views copyright as a form of statutory right granted by the state, rather 
than a form of ‘natural’ right the state has the power to protect and promote the interests of 
society by limiting the entitlements of copyright owners. In attempting to find a balance 
between the benefits of rewarding copyright owners for their intellectual and financial 
investment and potential harm to society of restricting access to creative works, China’s 
legislators have emphasised the protection of public interests and opposed the absolute 
privatisation of intellectual creations (Qu 2002, p.102). Limitations on copyright are thus 
much more extensive within China’s copyright law than in other Western laws. According to 
Qu: 
Under socialist copyright law, any intellectual creation is achieved on the basis of 
accumulation of cultural heritage. Therefore, copyrights over intellectual works 
cannot be absolute or unrestricted. In order to accommodate the interests of both 
copyright holders and the general public, certain limitations of copyright have 
been provided by law for economic or cultural reasons (e.g. Education) since the 
copyright system first emerged (Qu 2002, p.106).   
 
Section 4 of the copyright law outlines an extensive list of limitations to a copyright owner’s 
rights. Under article 22 a work may be reproduced without permission from or payment to 
the copyright owner, as long as the name of the copyright owner and title of the work are 
mentioned. This article does not prejudice other rights enjoyed by the copyright owner. The 
limitations mentioned include: use of a published work for the purposes of the user’s own 
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private study, research or self-entertainment; appropriate quotation from a published work in 
one’s own work for the purposes of introduction to, or comments on, a work, or 
demonstration of a point; reuse or citation, for any unavoidable reason, of a published work 
in newspapers, periodicals, at radio stations, television stations or any other media for the 
purpose of reporting current events;  
 
Limitations also exists in relation to reprinting by newspapers or periodicals, or re-
broadcasting by radio stations, television stations, or any other media, of articles on current 
issues relating to politics, economics or religion published by other newspapers, periodicals, 
or broadcast by other radio stations, television stations or any other media except where the 
author has declared that the reprinting and re-broadcasting is not permitted; publication in 
newspapers or periodicals, or broadcasting by radio stations, television stations or any other 
media, of a speech delivered at a public gathering, except where the author has declared that 
the publication or broadcasting is not permitted; translation, or reproduction in a small 
quantity of copies, of a published work for use by teachers or scientific researchers, in 
classroom teaching or scientific research, provided that the translation or reproduction shall 
not be published or distributed; use of a published work, within proper scope, by a State 
organ for the purpose of fulfilling its official duties; reproduction of a work in its collections 
by a library, archive, memorial hall, museum, art gallery or any similar institution, for the 
purposes of the display, or preservation of a copy, of the work; free-of-charge live 
performance of a published work and said performance neither collects any fees from the 
members of the public nor pays remuneration to the performers; copying, drawing, 
photographing or video recording of an artistic work located or on display in an outdoor 
public place; translation of a published work of a Chinese citizen, legal entity or any other 
organization from the Han language into any minority nationality language for publication 
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and distribution within the country; and transliteration of a published work into Braille and 
publication of the work so transliterated (Copyright Law of the People’s Republic of China 
1990).  
 
Article 23 also specifies that copyright material may be used without permission from or 
payment to a copyright owner in the compilation of text books to be used in the compulsory 
nine year education program and the national education program (Copyright Law of the 
People’s Republic of China 1990). ‘Moral Rights’, also referred to in Article 10 as ‘personal 
rights’ include: publication, authorship, revision and integrity. Pursuant to Article 20, the 
moral rights of authorship, revision and integrity held by the author are unlimited in time. 
This differs from the situation in some other countries, including Australia, where moral 
rights are limited in time and will normally last only so long as the economic rights.5 Article 
21 provides that publication rights and the economic rights listed in art 10 (5)-(17) exist for 
the life of the author plus 50 years and where the work is of a corporation or another entity or 
a cinematographic film or photographic television or audiovisual broadcast radio or 
television program then under Article 21 they have a duration of 50 years. 
 
Administrative complaints can be filed with local authorities to stop the distribution of 
infringing material. Local branches of the National Copyright Administration, the State 
Administration for Industry and Commerce and customs authorities have powers to seize 
infringing goods and in some cases to impose fines. Once a complaint has been filed with the 
National Copyright Administration, for example, the NCA will make a decision about 
whether or not to accept the case. If it chooses to accept the case it will then initiate a raid on 
the infringing party/parties in order to collect evidence. Equipment used for the production 
                                                 
5 An Act relating to copyright and the protection of certain performances, and for other purposes 1968. 
27 June. 
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and distribution of offending material may also be seized in order to prevent further 
infringement (Chang et al. 2003, p.291). According to China’s Media and Entertainment 
Law, published by TransAsia Lawyers, a group specializing in PRC Media and 
Entertainment law: 
The downside of this approach is that the Administration for Industry and 
Commerce (AIC) tends to be quite selective as to whether or not to take action. 
As either the publisher or the alleged infringer is entitled to initiate an 
administrative appeal and sue the AIC for wrongful action, such raids pose an 
onerous burden for the AIC (Chang et al. 2003, p.291). 
 
Copyright owners have the right to appeal administrative decisions to the local courts. They 
may also apply to the local courts for injunctions to stop further infringement and to have 
fines enforced. Copyright owners are able to initiate court proceedings against infringing 
parties directly. Copyright owners may present the court with evidence to demonstrate that 
their rights are being infringed by another party, that the party is likely to commit further 
infringements in the future and that failure to take immediate action will result in irreparable 
harm. If such evidence is presented, copyright owners may request that the court issue a 
‘cease and desist’ order to Courts hearing intellectual property cases generally refer only to 
statutory law, although precedents may be considered in some cases as reference (Chang et 
al. 2003, p.291).  
 
Articles 46, 47, 49 and 50 provide Civil and administrative remedies include monetary 
damages, injunctions, public apology and the destruction of offending products. Statutory 
damages up to 50,000 RMB (approx US$6200) are provided for in Article 48. There are 
criminal penalties of up to seven years, including imprisonment which is dealt with in the 
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Criminal Law of 1997. The onus of proof of copyright authorisation rests with the alleged 
infringer under Article 52. 
 
Cultural Factors 
In To Steal a Book is an Elegant Offence Alford (1995) examines the cultural and historical 
factors relating to copyright law in China. Copying has traditionally formed an important part 
of learning and education in China. Alford suggests that the role of copying and imitation in 
China’s artistic and literary traditions has been so strong that activities viewed in the 
‘developed’ West as acts of copyright infringement have been regarded with greater 
tolerance in China. When it was suggested to Chinese artist and poet Shen Zhou (1427-1509) 
that he should take action to stop forgery of his work, Shen is said to have remarked:  
If my poems and paintings, which are only small efforts to me, should prove to be 
of some aid to the forgers, what is there for me to grudge about? (Alford 1995, 
p.29) 
 
Such remarks were not considered exceptional and reflected the traditional Confucian belief 
that scholarly and artistic endeavours should not be confused with base activities such as 
commerce, carried out purely for profit. Alford argues that copying has played a central role 
in China’s artistic, philosophical and political systems for thousands of years. Alford also 
notes that China has never developed an indigenous counterpart to copyright law, a situation 
he regards as ironic, given that China is credited with the invention of ink, paper and the 
printing press – technologies central to the development of copyright in the West. 
Nonetheless, according to Alford, while various imperial Chinese governments developed 
controls over printed works, they were motivated by a desire to control the dissemination of 
sensitive material rather than to facilitate commerce or promote creativity. The implication of 
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Alford’s work is that China’s failure to develop an equivalent to Western-style intellectual 
property concepts in spite of well-established legal, artistic and commercial institutions 
represents much more than a mere ‘gap’ in the evolution of Chinese law. The absence of 
indigenous concepts equivalent to copyright or intellectual property reflects fundamental 
differences between perceptions of the role and may have important consequences for the 
application of Western notions of copyright law.  
 
Writing in 1995, five years after the introduction of China’s first copyright law, Alford 
argues: 
Although scholars both East and West credit the Chinese with having contributed 
paper, movable type, and ink to humankind, China has yet to develop 
comprehensive protection for what is created when one applies inked type to 
paper (Alford 1995, p.1). 
 
While various imperial Chinese governments did develop controls over printed works, they 
were motivated by a desire to control the dissemination of sensitive material rather than to 
facilitate commerce or promote creativity. The absence of indigenous concepts equivalent to 
copyright or intellectual property reflects fundamental differences between perceptions of the 
role and implications of copying. 
 
Although China is now led by the Chinese Communist Party, Confucianism has played an 
important role in the formation of concepts of propriety, the function of the legal system and 
relationships between individuals and the state for two millennia. Within the Confucian 
framework morality was defined by tradition (Oldstone-Moore 2003) and individuals were 
encouraged to think of themselves as transmitters rather than creators of knowledge 
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(Confucius 1998, p.VII:20). People depended on a combination of knowledge of the past and 
guidance from leaders, teachers and superiors to instruct them on appropriate ways to 
conduct themselves in all aspects of their lives (Oldstone-Moore 2003). Just as concepts of 
‘natural law’ formed the basis of legal principles within Judeo-Christian societies, Chinese 
law relied heavily on reference to the past to guide judgments about legitimacy, morality, 
righteousness. 
 
The basis of the Emperor’s ‘right’ to rule China, the Mandate of Heaven, relied directly on 
the standards of morality dictated by the past:  
The standards meant to govern the ruler-subject relationship – virtue and the rules 
of proprietary – derived their content and legitimacy chiefly from the common 
heritage of the Chinese people, rather than from any action, whether political, 
legal or otherwise, of contemporaneous figures, including the ruler himself. 
Indeed, much the same point might be made with respect to the entire moral ethos 
that underlay Chinese civilization (Alford 1995, p.21). 
 
This ‘moral ethos’ formed the most fundamental basis of the government’s claim to 
legitimacy: 
The idea of the Mandate of Heaven (tianming) … in effect, provided that rulers 
failing to discharge their responsibilities in keeping which such standards – which 
had their genesis in pre-imperial days and, presumably, were known in general 
form to all – might lose the Mandate and, with it, their claim to rule. In short, a 
shared past defined the limits of legitimate power in the present (Alford 1995, 
p.21). 
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These concepts contrast with Foucault’s discussion of the sources and modalities of power in 
European traditions of governance, where the notions of a leader’s role as shepherd of his 
people blended with Greek and Roman notions of sovereign power (Foucault 2002, pp. 298-
326).  
 
Alford discusses the fact that reverence for the past, often expressed in terms of heavy 
reliance on copying and learning by heart, was also a central feature of China’s bureaucratic 
and educational systems. From the Sui dynasty (581-618 CE) onwards China’s rulers relied 
on a Civil service examination to identify individuals worthy of a position in the 
bureaucracy. This examination system, centred on the Confucian classics, viewed knowledge 
of the past as evidence that individuals possessed the attributes required to resolve the 
problems of the present (Alford 1995, p.22). Access to the ‘common heritage of all Chinese’ 
was thus essential to every aspect of China’s social and political system (Alford 1995, pp.19-
20). As Alford observes, the heavy reliance on the past inherent in China’s systems of 
morality, education and government was not conducive to a notion that individuals should 
possess property-like interests in creative works or ideas (Alford 1995, p.19). Copying 
functioned as an important source of power and control – the Emperor decided which 
versions of history were to be learned, which philosophical texts should be memorised and 
how language should be used. These techniques are all recognised in Foucault’s discussions 
of the role of discourse, language and governmentality (Foucault 2002). Deliberate 
veneration of the past through copying was encouraged as a moral act that evidenced the 
humility and education of an artist or author (Oldstone-Moore 2003, p.55).  
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Copying formed a central component of concepts of ‘artistic merit’. The role of copying in 
artistic attainment was articulated by Xie He in the sixth century. In Guhua Pinlu (Old 
Record of the Classifications of Painters) Xie He lists ‘Transmission by copying, that is, the 
copying of models’ as one of six essential points to consider in judging the quality of any 
painting (Tregear 1997, p.94). Copying acted as both a compliment to an earlier artist and a 
tool through which later artists could capitalize on the intellectual achievements of their 
predecessors. Xie He’s approach demands that a painting refer to the past – either directly or 
in its style and themes - if it is to achieve artistic excellence.  
 
While copying from the past formed an important aspect of China’s philosophical and artistic 
traditions, such practices did not preclude artistic innovation or development of techniques 
and ideas. Rather than merely attempting to produce facsimiles of the works or decisions of 
earlier periods, China’s artistic, intellectual and legal traditions were centred around a 
process of ‘transformative engagement’ with the past (Alford 1995, p.25). In Alford’s view 
Confucius exemplified this concept. Confucius was aware of himself as a mere transmitter of 
knowledge. Nonetheless he was actively involved in the selection and adaptation of this 
knowledge in meaningful terms to the circumstances of his own time. According to this 
logic, intellectual endeavour provides the medium through which it is possible to interact 
with and transmit knowledge long since discerned by one’s ancestors (Alford 1995, pp.22-
26).  
 
As Alford discusses, the reproduction of particular images or ideas by persons other than the 
individual who first gave them form provided a means by which the past could be engaged 
with and applied to the present. Copying the images and ideas of other artists and scholars:  
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…evidenced the user’s comprehension of and devotion to the core of civilization 
itself, while offering individuals the possibility of demonstrating originality 
within the context of those forms and so distinguishing their present from the past 
(Alford 1995, p.29).  
 
According to Tregear (1997) and Luppino (2001), the process of ‘reviving the ancients’, 
consciously building on the style and images of past masters, was particularly popular in 
painting during the late Ming (1368-1644) and early Qing (1644-1911) dynasties. To copy or 
imitate the work of an artist indicated that it displayed characteristics that were worthy of 
being perpetuated by future generations  
 
Western Counterparts 
Similar attitudes to copying and learning from the works of great masters have also existed in 
Europe and the United States at various points in history. It is interesting to note that in their 
Introduction to Intellectual Property Law Phillips and Firth (2001, p.127) point out that for 
many generations European artists regarded the imitation of a classical style or form of 
expression as the ultimate degree in the attainment of aesthetic excellence. Just as Chinese 
artists aspired to the form and style of masters who had painted before them, works that 
sought to re-create the artistic achievements of the ancient Greeks and Romans characterized 
the Italian Renaissance (Luppino 2001). The words of Florentine painter Cennino Cennini 
closely echo Chinese attitudes: 
If you imitate the forms of a single artist through constant practice, your 
intelligence would have to be crude indeed for you not to get some nourishment 
from them (Crofton 1988, p.41).  
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Imitation would eventually allow an artist to develop a ‘good’ style of their own: 
 
… because your hand and your mind, being always accustomed to gathering 
flowers, would ill know how to pluck thorns (Crofton 1988, p.41).  
 
However, there are important differences between the copying practices that exist within 
China’s artistic tradition and those which occurred in Europe. Copying in China was 
understood as both more positive and more central to the process of artistic learning and 
development than was the case in Europe. Copying in China reflected a broader 
philosophical veneration of the past that permeated the highest levels of governance. In 
contrast to Europe where the copying of the Renaissance was merely a transient aspect of 
artistic practice, in China the principles of copying in art were consistently perpetuated and 
endorsed by state sanctioned philosophy and actively encouraged by the elite academic 
nobility, as well as the legal and political systems. Although innovation did occur, it took 
place against a background of institutionalized acceptance of the central role of the past 
(Luppino 2001).  
 
As Europe changed economically, technologically and socially attitudes to the legitimacy of 
copying and the value of originality also altered. According to Alford, in the West copying 
was often only grudgingly accepted because it served as a vehicle through which apprentices 
and students could develop technical expertise, demonstrate erudition or endorse particular 
values. In contrast, copying in China provided evidence of an individual’s ‘…comprehension 
of and devotion to the core of civilization itself’ (Alford 1995, p.29). 
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Furthermore, in Europe the development of the printing press, a device that made it possible 
to realize the economic value of written works, combined with the industrial revolution and 
increasing rates of literacy, created an environment in which copyright law developed 
(Phillips & Firth 2001, p.127, Marshall 2005, pp.7-20).  
 
Imitation of the styles of past masters gave way to a focus on the ‘originality’ of artistic 
creations and notions of romantic authorship (Marshall 2005). The advent of photography 
also had a profound impact on the context in which art was created. Thus, by 1912 Andre 
Salmon is quoted as stating:  
The only possible error in art is imitation; it infringes the law of time, which is the 
Law (Crofton 1988, p.42). 
 
And Paul Gauguin believed: 
It is only the sign painter who should copy the work of others (Crofton 1988, 
p.42). 
 
In the literary world, the intersection between new technology and established industries had 
a profound impact on the way that creative works were traded and reproduced. In England 
the publishing industry lobbied heavily for the recognition of proprietary rights in creative 
works capable of rewarding their investments in new printing techniques. As Marshall 
observes, the printing industry’s desire for the recognition of proprietary interests in literary 
manuscripts did not result from a concern that the rights of authors should be protected. 
Rather, it was an effort to preserve a monopoly and to ensure that publishers remained 
profitable in the face of new methods of mass reproduction. According to Marshall:  
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Copyright is a product of mechanical reproduction: Caxton introduced the 
technology of printing to England in 1477 and, while there was already a 
flourishing manuscript trade, the extra investment required by the new production 
process led producers to seek some form of economic protection (Marshall 2005, 
p.7). 
 
While these changes were taking place in Europe, in China weak and ineffectual governance, 
policies of national isolation, foreign invasion and civil war had a major impact on artistic 
development and innovation. While some artists displayed an interest in the ‘originality’ of 
images during the seventeenth century (Tregear 1997, p.187), the decline of the system of 
Imperial patronage forced artists to depend on collectors focused on strict artistic principles. 
According to Tregear, by the late eighteenth and early nineteenth century the majority of 
Chinese artists were compelled to modify their styles in accordance with the rigid tastes of 
this market. As a result, the nineteenth century was marked by a period of stylistic stagnation 
in China, in which technical skill was prized above all other concerns (Tregear 1997, p.188).  
 
Early Reforms 
Alford notes that by the beginning of the twentieth century some reluctant attempts were 
being made to modernize China’s legal system in accordance with the demands of Western 
nations (Alford 1995, p.42). The legal reforms of this period included laws relating to the 
press, the importation of advanced technology and inventions and copyright (Alford 1995, 
p.35). However, Alford argues that the concepts of individual creation, originality and 
ownership of ideas that are central to Western-style intellectual property law remained 
completely foreign to the artistic, philosophical and legal frameworks that existed in China. 
Many foreign diplomats doubted that their Chinese counterparts understood the meanings of 
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the terms ‘patents’ ‘trademarks’ and ‘copyright’. Furthermore, demands for intellectual 
property protection were made almost exclusively by foreign powers in the context of 
extraterritoriality, the Opium Wars and bitter resentment by the Chinese over the exploitation 
of Chinese interests by foreign merchants. Alford suggests that, although copyright laws 
were formally enacted in 1910, they had very little impact on Chinese attitudes to copying or 
the role of copying within art and commerce (Alford 1995, pp.45-46).  
 
Legal reforms undertaken by the Nationalist (Guomindang) government after 1928 were 
slightly more successful. The development of copyright and patent controls was central to the 
Guomindang’s efforts to transform China’s legal system in accordance with the European 
civil law model, as filtered through Japan. As a result, systematic efforts were made to 
introduce laws that governed all aspects of copyright, patent and trademark protection. In 
spite of these formal changes to intellectual property law, in practice, little changed (Alford 
1995, pp.50-52).  
 
In any case, China’s invasion by Japan in 1931 and the civil war between the Nationalists 
and the Communists which lasted until 1945 dramatically interrupted Nationalist plans for 
law reform. As Tregear observes, Western techniques and styles did begin to influence 
China’s artistic communities throughout this period (Tregear 1997). However, on the whole 
the traditional role of copying was not challenged either by legal innovation or popular 
attitudes.  
 
China’s transition to Communist government in 1949 did little to alter this situation. Under 
the Chinese Communist Party (CCP) the primary purpose of art was to convey the 
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ideological messages of the regime (Kraus 2004). Although a limited system of ‘author’s 
rights’ – royalty payments made to authors and artists – was introduced; this was all but 
abolished during the Great Proletarian Cultural Revolution (1966-1976) (Qu 2002, pp.35-39). 
During the Cultural Revolution the only acceptable purpose of creative works became the 
veneration of the Communist Revolution, the PRC and the perpetuation of values sanctioned 
by the Party. As the party-state had a vested interest in ensuring that such works were seen by 
as many as possible there was little need for a system of copyright protection aimed at 
conferring economic advantage on a publishing industry. China’s communist economic 
model made private investment in cultural production impossible. Private property rights 
were not recognised and legal protections for commercial investors in cultural products was 
unthinkable.  
 
The widest possible dissemination of creative works also accorded with socialist principles 
that art should be created for the enjoyment of the masses, rather than individual profit. Just 
as Confucianism had viewed individual artists as mere transmitters of knowledge, single 
points in an ancient artistic tradition, under Mao individuals were encouraged to act as ‘small 
screws’ in the larger machine of Communist China (Wang n.d.). Originality was neither 
desired nor encouraged, and media was viewed as the most powerful means of inculcating 
the goals of the new society in the consciousness of the masses. The CCP’s views on the role 
of art and the media were compounded by the fact that while the rest of the world was 
experiencing an explosion in the industries and technologies of mass communication, China 
had deliberately cut itself off from trade and contact with the outside world. It was thus 
immune from international pressure to conform to commercially driven copyright practices 
and legal norms of the West. 
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China’s social and political environment of revolutionary fervour ensured that artists and 
writers had ample non-financial incentives to create works that complied with the political 
demands of the state. The 1995 documentary Morning Sun (bajiu dianzhong de taiyang) 
vividly illustrates the power of cultural works commissioned by the State in creating 
revolutionary enthusiasm and devotion to the CCP among ordinary citizens (The Longbow 
Group 2005). The documentary tells the story of the Cultural Revolution through the 
experiences of the high-school aged generation that played such a central role in the 
movement. Morning Sun traces the mass movement’s beginning to the revolutionary fervour 
ignited in China’s younger generation by the revolutionary opera made in honour of the 
revolution’s anniversary: Morning Sun.  
 
New Attitudes to Copying and the Modern Value of IP 
China’s international isolation ended with a rush when Deng Xiaoping, Mao’s successor 
announced the Open Door policy in 1978. Deng recognized that China could not afford to 
remain aloof from a world that was leaving it behind in both economic and technological 
terms. Deng believed that if China hoped to free itself from poverty it had no choice but to 
become part of the international economy. The result was the aptly named ‘Open Door’ 
policy. Cast in primarily economic terms, this policy led to inevitable clashes between the 
practices and attitudes that were considered acceptable within Chinese society, and those 
demanded by its foreign trading partners. These differences were particularly evident in 
relation to intellectual property rights.  
 
China’s emergence from international isolation in 1978 coincided with transformations in the 
technologies of copying. Thus, while the PRC’s practices in relation to intellectual property 
had changed very little since the negotiations of the early twentieth century, the economic 
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and technological context in which copyright law operated had changed enormously. 
Advances in technology meant that copyright protection was no longer primarily concerned 
with literature or small scale forgery and reproduction of printed art. By the 1980s the 
‘copyright industries’ included film, television, music, computer games and software, as well 
as countless other highly valuable products. Furthermore, while copying within China’s 
creative and artistic traditions had generally taken place on quite a small scale, requiring a 
high level of skill by the copier, developments in the technologies of copying now made it 
possible for anyone with the right equipment to produce literally millions of facsimiles of an 
original work.  
 
As a result the Chinese government has faced a massive task in attempting to reform copying 
practices to coincide with international Copyright standards. It has been necessary to both 
accept and introduce concepts of ‘creativity’ and ‘intellectual property’ that have no 
precedent within China’s legal or creative traditions, and to build a legislative institutional 
framework that supports these concepts. As mentioned above, all of this is being attempted in 
the context of a rapidly changing technological environment that is threatening the copyright 
regimes of even the most developed Western legal systems.  
 
The growing value of intellectual property in the international economy has added to the 
urgency and significance of creating a workable intellectual property system in China. As 
John Howkins, author of The Creative Economy (2001) observes, governments and 
businesspeople alike are now acutely aware of the financial implications of copyright: 
Intellectual property used to be an arcane and boring subject, something for 
specialists only, but within the past few years it has become a powerful influence 
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on the way everyone has ideas and owns them, as well as on global economic 
output (Howkins 2001, p.viii). 
 
As China has taken on the role of ‘workshop of the world’ many of its wealthier trading 
partners have become more dependant on intellectual property as a source of income, making 
issues relating to the treatment of intellectual property rights extremely important to China’s 
broader economic goals. As Howkins (2001, p.vii) discusses, in 1997 the United States 
produced US$414 billion worth of books, films, music, TV programmes and other copyright 
products, and copyright became its number one export. By 1998 Britain’s music industry 
employed more people and generated more profit than traditional industries such as car, steel 
and textiles. According to the MPAA, in 2002 box offices outside the United States grossed 
US$9.64 billion, a 20% jump from the previous year (MPA Worlwide Market Research 
2003), and global music sales totalled US$31.1 billion (Informa Media Group 2003).  
 
China now finds itself in a world in which intellectual property is the currency of the 21st 
century. According to Howkins, access to and control of knowledge and information through 
film, television, music and the Internet have become synonymous with wealth and power:  
People with ideas – people who own ideas – have become more powerful than 
people who work machines and, in many cases, more powerful than the people 
who own machines (Howkins 2001, p.ix). 
 
The growing economic significance of copyright and other forms of intellectual property has 
been accompanied by the emergence of a global discourse on the role of intellectual property 
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within societies, its moral basis and the obligations of individual nations to enforce 
copyright.  
 
As China’s largest trading partner, pressure from the United States has played an important 
role in China’s decisions regarding intellectual property protection (Chang et al. 2003, 
p.290). The problem of the ‘piracy’ of copyrighted works owned by US artists and producers 
including films, music, computer software and trademarked products, has emerged as a major 
point of tension in US-Sino relations since 1980 (Neigel 2000, Boliek 2003). The past fifteen 
years, in particular, have seen the United States lobbying heavily, both directly and 
indirectly, for the protection of copyrighted material in China (MPAA 2004, Wang 2003a, 
Feldman 1990, Holland 1992). As China has sought closer ties with foreign trading partners 
it has also been compelled to sign international treaties, most recently the Trade Related 
Aspects of Intellectual Property (TRIPs) Agreement, a requirement of its recent entry to the 
World Trade Organisation (WTO) (Arup 2000).  
 
According to Wan and Kraus (2002), as China’s economy continues to develop, Chinese 
producers of intellectual property rights are also developing interests in a legal system that 
protects their rights. Just as the invention of mass printing technology and rising literacy rates 
prompted the development of copyright law in Europe, market reforms, rising personal 
incomes, the development of CD and DVD copying technology and a desire to realize 
international trade opportunities are contributing to pressure for enforcement of copyright 
law in China. China’s Copyright Law now explicitly criminalizes: ‘copying and publishing a 
written literary work, musical composition, film, television or musical work, computer 
software or other work without the consent of the copyright holder’; ‘publishing a book for 
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which another party has exclusive rights of publication’ ; ‘copying and distributing an audio-
visual recording without the consent of the audio-visual recorder who produced the 
recording’ and ‘producing and selling fake works of art which are copies of other people’s 
famous works’(Criminal Liability for Copyright Infringement in China 2003). The criminal 
law provides for prison sentences of up to seven years (Criminal Liability for Copyright 
Infringement in China 2003). Changes in China’s civil procedure law now also allow the 
victims of copyright infringement to apply for injunctions and to claim up to 500,000 Yuan 
(US$60,410.55) in damages when exact damages cannot be calculated (Chen 2001). These 
penalties represent a significant step towards compliance with the TRIPS agreement and have 
been lauded by official Chinese media as evidence that the government is taking copyright 
infringement ‘seriously’ (Chen 2001). However, the scope of penalties provided for by 
China’s copyright law seems quite limited when compared to the sentences permitted for 
other economic crimes considered ‘serious’ by the state, which include the death penalty 
(Svensson 2001). 
  
Membership of the WTO and ratification of the TRIPs agreement have signalled China’s 
formal acceptance of Western norms of intellectual property. Although it is not yet clear 
what impact these changes will have on China’s domestic creative industries, it is clear that 
China now finds itself at a cultural turning point. While China’s political, philosophical and 
legal systems formerly supported copying as a moral act, the government has now stated that 
copying without permission amounts to the ‘theft’ of another individual’s private property. 
Furthermore, while Alford (1995) suggests that economic gain was once frowned upon as a 
base motive for the creation of art and profit-driven motives of private investors were 
shunned under Mao, Arup’s discussion of the trade-off between membership of the WTO and 
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the costs of protecting intellectual property makes it clear economic considerations are now 
and important factor in the protection of copyright (Arup 2000).  
 
A Changing Creative Culture 
While the role of intellectual property in global trade has increased dramatically over the past 
twenty years, a substantial literature critiquing emerging global standards for the protection 
of copyright has also emerged. Lessig (2001) heavily criticises copyright laws that over-
emphasise individual rights at the expense of the ‘cultural commons’. As Lessig discusses, 
emerging creative practices made possible by new technologies, including sampling, re-
mixing and re-versioning of existing creative works, are difficult to accomplish within the 
parameters of the current copyright regime. Vaidhyanathan’s (2003) depiction of an 
individual artist’s ability to ‘expand the cultural commons’ has strong parallels with 
traditional Chinese notions that a copied work of art constitutes a valuable new artistic 
creation in its own right, as discussed by Luppino (2001) and Tregear (1997). In 
Bootlegging: Romanticism and Copyright in the Music Industry, Marshall (2005) challenges 
romantic notions of individual authorship and calls for reforms to copyright law that 
recognise the role of fans and audiences in generating meaning within creative works.  
 
Creative practices in modern China are dynamic and varied. Many Chinese artists now 
support the adoption of Western attitudes to copying within their industries. The application 
of Western-style copyright law to China thus represents an intersection between creativity, 
law and culture, as well as an important shift in the relationship between state power and 
copying. It will not be possible to enforce Western style intellectual property protections 
without substantial impact on attitudes to copying within China’s artistic communities. 
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Copyright law’s emphasis on the role of originality in creating a legal entitlement and the 
need for permission from a copyright owner if a work is to be copied means that artists, 
writers, musicians and filmmakers are being prompted to think about the processes of their 
creative work in new terms. There is evidence that changes in approaches to copying within 
China’s creative communities have already been internalised. According to Zhang Yimou, 
director of internationally acclaimed films such as Red Sorghum (1987), Raise the Red 
Lantern (1991), Hero (2002) and House of the Flying Daggers (2004): 
No-one is so stupid as to directly imitate a film and directly copy someone else’s 
success. Even if you succeed, you’re still an idiot. The essence of art is creativity 
(Gateward 2001, p.10). 
 
As Baranovitch (2003) discusses, China’s modern rock and punk musicians are using their 
own experiences, desires and cultural contexts to build on social and musical traditions taken 
from the West. Just as Chinese painters traditionally recognised the power of copying to 
create an artistic dialogue that transcends time and space, copying and the imitation of 
foreign music styles have allowed Chinese ‘rock’ musicians such as Cui Jian to create 
products that transcend not only time and space, but language, culture, politics and 
commercialisation. Nonetheless, as arguments over authorship, influence and the extent to 
which copying is legitimate within music scenes all over the world demonstrate, creative 
realities often fit uncomfortably within the confines of copyright law (Vaidhyanathan 2003).  
 
According to Lisa Movius (2003) high levels of unauthorised distribution mean that the 
organized interest groups responsible for driving many disputes over music ownership in 
Europe and the United States have not formed within China. Unauthorised distribution’s 
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presence as an unavoidable fact of life for Chinese musicians has had a major impact on the 
structure of China’s modern music industry and the extent to which it is concerned with 
creativity and originality. There is little point going to court over who owns the opening riffs 
of a hit song when official ownership of the song means so little in terms of royalty 
payments. According to Movius, China’s music industry is dominated by independent record 
labels that are more concerned with music and less concerned with business than their 
European and American counterparts (Movius 2003).  
 
Concert fees currently provide the most significant source of income for most independent 
record labels. Artists also rely on personal appearances, books, animation and even television 
as sources of revenue. While China’s music industry has developed a number of strategies to 
enable it to cope with widespread piracy, many industry players also believe that improved 
copyright practices will be essential to their ability to continue to create. Movius quotes the 
founder of independent record label Modern Sky, Shen Lihui: 
With books, and other parts of the entertainment business, the market is much 
fairer, much easier than with music…. But everything else we still do to serve 
music. I think it’s very important for China for us to be able to earn money from 
albums (Movius 2003). 
 
While attitudes to copying are undoubtedly being affected by major economic, political 
social and technological changes taking place in China, the process of assimilating Western 
moral and legal norms into China’s creative industries is not a simple one. The literature on 
this topic makes it clear that China has more than five thousand years of its own recorded 
history. It is a nation and a culture with strongly developed philosophies, attitudes and 
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traditions that have developed independently of those of Europe and the United States. 
Alford’s work on the absence of an indigenous history of copyright in China implies that it is 
unlikely that attitudes to copying that have formed a central aspect of China’s social and 
philosophical fabric for thousands of years can simply be put aside now that China has joined 
the World Trade Organization. In spite of this, as The Creative Economy (Howkins 2001) 
illustrates, questions about the nature of ‘creativity’ and the impact of Western-style 
intellectual property law on industry and cultural development have never been more 
important or relevant to China’s economic future.  
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Chapter 3 
 
China’s Film Industry: Tension and Transformation 
 
China’s film industry has been engaged in a process of commercialisation and reform since 
the early 1990s. There are signs that policy changes are resulting in higher levels of private 
investment in film production (Hui 2006, p.63). The industry also appears to be recovering 
from the sharp decline in cinema attendance that plagued it throughout the 1990s and early 
2000s. Nonetheless, the politicized nature of film in China is continuing to impact on the 
commercial development of the sector. There are major gaps between what audiences want to 
watch and the films that can be legally produced and distributed (The Economist 27 April 
2006). Onerous censorship restrictions, tight foreign film import quotas and a poorly 
developed commercial cinema network combine with weak copyright enforcement to ensure 
that watching unauthorised DVDs at home remains the main mode of film consumption. The 
image that emerges is one of an industry in the midst of transformation from state-funding 
and control to a commercial model. In this context, copyright is just one of the challenges 
facing filmmakers.  
 
This chapter provides an overview of the current state of China’s film industry. It uses 
information from a range of sources: official statistics, government reports on commercial 
developments in the creative industries and interviews with Beijing-based directors and 
producers conducted in 2004. The interviewees discussed are each working in different areas 
of the industry: Chen Daming is committed to making commercial productions through 
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legitimate channels but is not affiliated with a state-owned studio. Li Yang is an acclaimed 
‘underground’ filmmaker. Wulan Tana works for the famous state-owned Xian Film Studio. 
Wang Zhebin and Wang Xingdong discuss their experiences making the French co-
production Balzac and the Little Chinese Seamstress (xiao caifeng) (2002). Hu Bo works for 
the Chinese government on film projects related to the Olympics. Simon Lan is a member of 
a group that makes television commercials in order to fund their film making activities (Lan 
2005). Although the directors and producers interviewed for this thesis were asked 
specifically about their views on copyright and its role in China’s film industry, none saw 
intellectual property protection as the industry’s biggest challenge. The second half of this 
chapter discusses what the interviewees described as the most important issues facing 
China’s film industry. 
 
‘Entrepreneurial governmentality’ describes a process in which individuals think of 
relationships in terms of symbolic commodities such as risks, capital, profits, costs, needs 
and demands (Yurchak 1999). Building a copyright system, which recognises property rights 
in creative works and allows film and music industry workers to act on such works in an 
entrepreneurial fashion is an important step in re-defining the role of these industries and 
establishing commercially driven creative enterprises. China’s film industry is currently 
caught in a process of transition: its role is changing and older systems of control are 
gradually being replaced by new frameworks, which include the growing role of an 
‘entrepreneurial governmentality’. There are signs that some groups are well acquainted with 
the new system and are eager to use the copyright law to convert creative assets into income. 
Others are struggling to make the shift from state funded operations to commercially 
focussed businesses and have a poor understanding of the relationship between copyright and 
creative works.  
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The government’s expectations of the film industry appear confused: on one hand China’s 
leaders are reluctant to abandon systems of control that were highly effective before China 
opened its doors in the early 1980s, such as censorship. On the other private groups are now 
encouraged to engage in film production and state funding for the industry has been 
drastically reduced. As mentioned in Chapter One, film and music have both been seen as 
ideologically important under the Chinese Communist Party. Revolutionary songs, operas 
and films have all been considered key aspects of the Party’s efforts to win the hearts and 
minds of the people, to imbue the masses with revolutionary fervour, and to convey political, 
ideological and moral messages. In spite of their similar historical role, the process of 
commercialization is occurring very differently in film and music. Film’s high production 
costs and ongoing government intervention through production guidelines, censorship, and 
control of the exhibition system create unique challenges.  
 
Although the technological and commercial environment in which films are produced and 
consumed has changed dramatically over the past twenty years, official attitudes to film 
content have been slower to shift. The film industry is the midst of a historical transition 
from propaganda machine to commercially focused entertainment industry. Quotas for 
foreign film imports have already increased from 10 to 20 films per year in accordance with 
China’s commitments to the World Trade Organisation. This number is expected to increase 
to 40 films in 2006 (The Economist 27 April 2006). Film studios are, on the whole, expected 
to find their own sources of funding and must compete with a growing range of 
entertainment options for audience dollars. Filmmakers also remain the subject of complex 
regulations designed to produce works consistent with the propaganda goals of the state, 
rather than the tastes of consumers.  
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At the same time black-market distribution channels are now well established. China’s cities 
host innumerable unauthorised DVD outlets which stock a wide range of foreign and 
domestic titles. As unauthorised distribution, by definition, takes place outside the regulatory 
frameworks provided by the state, films sold in this way avoid the bureaucratic web of 
import quotas, censorship requirements and distribution bottlenecks that plague the rest of 
the industry. Official production and distribution channels must attempt to comply with both 
the government’s views on appropriate content while satisfying the demands of audiences 
and investors. In contrast, illegal distribution channels have the freedom to provide the films 
demanded by audiences, whether that means Hollywood blockbusters, Korean romances or 
Japanese animation, without passing through censorship processes or contributing to the 
costs of film production. Ready access to inexpensive unauthorised copies of films, 
combined with growing disposable incomes and access to affordable electronic equipment 
give consumers more power than ever before to simply ignore the state’s official cultural 
policies (Kraus 2004). 
 
In 2005 China’s mainland film industry produced 260 films (The Economist 27 April 2006). 
This figure is almost double the 140 films made in 2003 and represents a remarkable 
comeback for an industry that produced just 88 films in 2001 (China Statistical Yearbook 
2005, p.753, Hui 2006, p.63). As the Economist reports, China’s 2005 tally of 260 feature 
films was only topped by America, which produced 425 films and India, which produced 800 
(The Economist 27 April 2006). Box office receipts have also been increasing: 2004 box-
office takings totalled 2 billion Yuan in 2005, an increase of one third compared with the 
year before (The Economist 27 April 2006).  
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* Source: China Statistical Yearbook 2005 
 
The Centre for Cultural Policy Research’s Study on the Relationship Between Hong Kong’s 
Cultural and Creative Industries and the Pearl River Delta (2006) attributes the recent 
revival in Chinese cinema in large part to the industry’s liberalisation and reform since the 
early 1990s (Hui 2006, p.64). Wan and Kraus describe this process as one of ‘full-scale 
commercialization along with a vertical integration of production, distribution and exhibition 
sectors, and a linkage of film and television interests’ (Wan & Kraus 2002). 
 
However, according to Zhang Hongseng, deputy director of the State Administration of 
Radio, Film and Television’s Film Bureau, in 2005 only 90 of the 260 films produced by the 
mainland film industry were ever screened within China. This admission suggests that 
increased volume of film production does not tell the whole story. Many of the films that did 
make it to the cinemas were withdrawn a few days after screenings began because of a lack 
of interest. Between 1990 and 2004 the average per-capita annual income in China increased 
from 1,516 Yuan (US$190) to 10,128 (US$1,271). This represents a six-fold increase in 
average disposable (China Statistical Yearbook 2005, p.337). In spite of these figures, film 
admission revenue declined from RMB 2.36 billion in 1991 to 0.9 billion in 2002 (Zhang 
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2004, p.282). The number of Chinese films being produced also declined, from 166 films in 
1992 to 100 in 2002 (Zhang 2004, pp.281-282). In 2005 China registered 200 million cinema 
attendances – an impressive increase since the late 1990s. Nonetheless, for a population of 
1.3 billion this figure is still relatively low (The Economist 27 April 2006).  
 
There are a number of reasons for the slow increases in cinema attendance relative to overall 
growth in disposable income. Wei (1998) discusses the drastic reduction in the number of 
cinemas after 1980: 
In 1980 there were roughly 1,000 cinemas in Chengdu, the capital of Sichuan 
Province. …By September 1993 Chengdu had only 200 cinemas, with only about 
150 fully operational…There were previously 500 cinemas in suburban areas and 
outlying counties, almost all of which had been closed down by 1993; the 
remaining four or five cinemas were not operating at full capacity (Wei 1998, pp. 
12-13). 
 
The situation has been similar for projection teams which, under Mao, serviced large 
numbers of rural residents (Wei 1998, p.13).  At the same time, the range of entertainment 
options for ordinary citizens has increased dramatically. Film is now competing with home 
television, including cable and satellite broadcasters, karaoke bars, video parlours, Internet 
cafes, VHS cassettes, VCDs and DVDs as well as a growing range of commercially 
published books and magazines.  
 
In contrast to other genres of creative production in China, such as music publication or book 
and magazine publishing, film and television remain subject to strict pre-production 
censorship (Wan & Kraus 2002). Although the Chinese government is engaged in a 
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comprehensive process of film industry reform, begun in the early 1990s, it does not yet have 
a film-rating system. This means that no films may carry content likely to offend any 
member of the audience, including children. China’s leaders have made it clear that they 
have no intention of abandoning the censorship system (The Economist 27 April 2006). The 
restrictions on artistic liberty and commercial fine-tuning created by onerous content-
guidelines have been further compounded by a scheme of quotas for genres of production, 
which encourages studios to produce a certain number of ‘major melody’ and ‘message’ 
films, films that carry CCP propaganda messages (Wan & Kraus 2002).  
 
While the Chinese government is holding firm in relation to content guidelines for films 
screened and sold legally in China, Chinese audiences remain hungry for somewhat less 
wholesome entertainment products. Although official distribution channels such as cinemas 
and television networks may only screen approved content, audiences have access to film 
through a wide range of alternative sources. Well established illegal distribution networks, 
cheap home viewing equipment and broadband connections mean that consumers have ready 
access to content that has not been approved by the authorities.  
 
The Shape of the Industry 
China’s film industry is currently operating as a highly stratified sector. Rather than a single, 
coherent system of production and distribution the ‘Chinese film industry’ is two distinct 
film industries. From a market perspective, film productions in China can be broadly divided 
into four categories: legitimate mainland films, underground mainland films, co-productions, 
and foreign imports. From a legal or administrative perspective these four categories could be 
further simplified into just two types of filmmaking activity: legal and illegal, legitimate and 
underground. However, in reality filmmakers often move between categories – perhaps 
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honing their production skills making ‘underground’ films before finding commercial 
backers and moving on to ‘legitimate’ productions. Or perhaps working on approved 
productions most of the time, but occasionally choosing not to apply for government licenses 
for specific projects.   
 
Legitimate Industry – within the scope of government regulation: 
• State-owned studios 
• Hong Kong films (exempt from quota restrictions) 
• Foreign co-productions 
• Quota Imports 
• Independent productions 
 
Underground Film – outside the scope of government regulation 
• Films made or distributed without government approval 
• Generally tolerated but not encouraged by the state 
• Often finds international distribution.  
• Within China distributed illegally through pirate DVD outlets 
 
Chinese Studios 
Following the nationalization of China’s film industry in 1952 the CCP took control of the 
administration, distribution, exhibition, production and criticism of Chinese film (Zhang 
2004, p.190). In 1950 China’s Film Board was established. Regulations were issued requiring 
all film, animation and documentary scripts to be cleared with the newly established Film 
Bureau prior to production. A censorship committee was also set up. According to Zhang 
Yingjin, author of Chinese National Cinema, in taking these steps: 
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The CCP sent the signal to filmmakers that cinema was no longer a simple matter 
of business or art, but rather a serious political operation subject to strict 
censorship from start to finish (Zhang 2004, p.191). 
 
Between the founding of the PRC in 1949 and the beginning of the Cultural Revolution 
(1966-1976) China’s film industry was state-owned. The state-owned all of the nation’s film 
studios and was responsible for financing, producing, distributing and exhibiting productions. 
The state also specified which foreign productions could be shown. During the Cultural 
Revolution, China’s film industry ground to a halt. No films were made between 1966 and 
1972 and those that were made between 1973 and 1976 reflected the views of the state (Jia 
1998). Following the Cultural Revolution cinema once again became a popular form of 
entertainment. Although the sector remained heavily regulated and censorship guidelines 
continued to play an important role, China’s animation industry, in particular, flourished 
during this period. The early 1980s also saw the emergence of the so-called ‘fifth generation’ 
– the first group of filmmakers to have graduated from the newly re-opened film schools. 
China’s established studios were responsible for funding films such as One and Eight (1984), 
Yellow Earth, King of Children (1987), Red Sorghum (1987), and Old Well (1987).  
  
During this period the film funding system made it possible for studios to support 
productions such as Tian Zhuangzhuang’s On the Hunting Ground which sold only two 
prints for archival collection rather than general distribution and The Horse Thief which sold 
only seven prints (Zhang 2004). Although film production was a state-controlled industry, at 
various times studios enjoyed relatively high levels of freedom and discretion when choosing 
projects. Visionary studio heads were able to direct funding to the experimental, artistically 
driven and often commercially disastrous projects that came to characterize the emerging 
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‘fifth generation’ - directors such as Chen Kaige, Zhang Yimou and Tian Zhuanzhuang – 
many of whom also worked as ‘underground’ directors at times.  
 
By the late 1980s economic reforms, the rapid growth of alternative forms of entertainment 
such as television, karaoke bars and concerts and changing social patterns combined to alter 
the position of studios within China’s entertainment landscape considerably. Studios were 
forced to pay greater attention to the commercial viability of projects. Under the planned 
economic system the Film Bureau issued studios with quotas for feature film production and 
received a flat fee of RMB 700,000 from the China Film Corporation regardless of box office 
takings. This changed when new reform measures were put into place in the 1980s. 
Distributors now either paid RMB 9,000 per print, or split the revenue with the studio (Zhang 
2004, p.239). 
 
Yingjin Zhang writes: 
Either way, the emergent market economy pressured studios to consider film’s 
box-office success before it went into production - a situation which studio heads 
and filmmakers reluctantly learned to confront (Zhang 2004, p.239). 
 
In 1999, when visiting the United States, well-known director Chen Kaige proclaimed:  
The studio system in China is finished. If you want to do whatever you want to 
do, you’ve got to raise money for yourself, unless you’re going to make a 
propaganda film for the government – then the film will be financed 100% by the 
government (cited in Thomas 1999, p.24). 
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Filmmakers must now negotiate pressure to reward commercial investors with box office 
success. The old studio system promised filmmakers life-long job security, a fixed salary, 
government subsidized housing and free medical care – the ‘iron rice-bowl’ of socialism. 
Although filmmakers working within this system had little freedom to choose their projects, 
they did not have to contend with the demands of a commercially driven entertainment 
sector: 
Because film was then largely regarded as a propaganda tool rather than a 
medium for artistic expression or entertainment, issues like film financing and 
marketing were of little importance for Chinese filmmakers. To a large extent, 
they were ideologically constrained, artistically restricted, yet, ironically, 
commercially worriless (Sun 1999). 
 
Today Chinese directors are expected to take responsibility for financial outcomes, as well as 
creative and ideological decisions. Wholly funded studio-productions have become the 
exception rather than the rule. Changes in film investment laws, loosening of regulations to 
allow private production houses to enter the market and pressure to compete commercially 
have radically altered the environment in which films are being made. In 2004 only 30 of 
China’s 212 films were made by state-owned studios. The rest were made with private and/or 
foreign investment (Hui 2006, p.63).  
 
In this context, ensuring that money spent by consumers of film products makes its way back 
into the pockets of those who invested in film production has become a key problem for the 
industry. Intellectual property rights, particularly copyright protection, have been central to 
the sustainability and success of commercial film industries elsewhere in the world. There are 
signs that China’s film-making community is becoming increasingly familiar with the role of 
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intellectual property rights in a commercial model. In addition to searching for ways to 
combat the unauthorised copying and sale of film products on DVD, private studios are 
exploring strategies for incorporating other forms of intellectual property rights into their 
productions. Product placement, which capitalised on the value of trademarks, for example, 
has proven successful in a market where copying and distribution are difficult to control. 
Intellectual property strategies being employed by Chinese studios will be discussed in more 
detail in Chapter Five. 
 
Co-productions  
Films made in China by foreign studios for both foreign and domestic audiences are 
emerging as a significant component of the industry. ‘Co-productions’ are an officially 
approved class of film, and describe a cooperative arrangement between two studios, usually 
a mainstream Chinese studio and a foreign production company. The number of co-
productions between Hong Kong and the mainland, in particular, is increasing rapidly (Law 
2004). The Closer Economic Partnership Arrangement (CEPA) between Hong Kong and 
Beijing, which came into effect in 2004, allows Hong Kong films to bypass the mainland’s 
20 film import quota. As long as Hong Kong studios employ sufficient numbers of mainland 
staff in their productions they can be classified as Chinese productions, rather than foreign 
imports (Law 2004). Co-productions also have a number of other benefits: they allow studios 
and partners to combine resources and talent; they provide access to markets and distribution 
networks that might otherwise be difficult to negotiate; they allow foreign partners to work 
with a local studio experienced in navigating China’s complex web of film production 
bureaucracy and approval processes.   
 
 97 
 
As with other legitimately produced films in China, all co-productions require pre-production 
approval from the State Administration of Radio, Film and Television’s Film Bureau. They 
also require post-production approval from the same authority before they can be distributed 
within the mainland. Furthermore, the Film Bureau stipulates that regardless of who owns 
overseas copyright the Chinese government still has the power to decide whether a movie can 
participate in foreign festivals, and only a film’s producer (rather than investors or 
distributors) has the right to apply to attend foreign film festivals (Hendryx 1997).  
 
Legally Imported Productions 
From 1994 informal domestic quotas were applied to foreign films, stipulating that no more 
than ten films per year could be imported from outside the Chinese mainland (Lancaster 
2001). China’s WTO entry commitments included an undertaking to steadily increase the 
number of wholly foreign films that allowed into the Chinese market, to 40 films per year in 
2006 (People’s Daily 27 May 2004, The Economist 27 April). In 2003, 80 percent of China’s 
box office revenue came from just 20 imported blockbusters (Hua 2004). This figure 
suggests that local productions have some way to go in terms of meeting the entertainment 
demands of Chinese audiences. However, 80 percent of film revenue being accounted for by 
foreign works only represents a 10 percent increase from the 70 percent of revenue which 
just ten films accounted for prior to WTO entry (Lancaster 2001). 
 
Another development that seems likely to affect the statistical picture of how Chinese films 
are performing against foreign imports has been the Closer Economic Partnership 
Arrangement. CEPA makes it possible for productions by Hong Kong studios to be 
distributed in China as ‘domestic productions’, exempting them from foreign import quotas 
(Invest Hong Kong 2004).  
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Underground Films 
‘Underground films’ are films that are produced and distributed ‘illegally’ – that is, without 
government permits or approval. Originally the term ‘underground film’ referred to films 
banned by the Chinese government on moral or political grounds. However, the slow, 
complex bureaucratic requirements of working within the legal sector have prompted some 
producers dealing with innocuous topics to bypass the Film Bureau and release their 
productions illegally. This has continued to be the case in spite of the fact that the Chinese 
government now permits filmmakers to produce films outside the studio system (Ruggieri 
2002).  
 
Chen Daming is a relatively young director who trained in the US. He returned to China with 
the explicit goal of working within the limits of the legitimate system. He noted with some 
bitterness that ‘underground films’ have received a much warmer reception on the 
international film circuit than legitimate productions made with Chinese government support. 
Chen Daming believes that a large part of this has been the result of the West’s thirst for 
images of China that conform with stereotypes of hardship, poverty and oppression (Chen 
2004). Although filmmakers who run the gauntlet of official production and distribution are 
restricted by the tastes of the censorship board, Chen Daming thinks that underground 
filmmakers often pander to the tastes of western audiences looking for dark, edgy images of 
modern China. While underground filmmakers do not have to modify their content for 
reasons of official censorship, Chen Daming argues that their productions do not necessarily 
paint a less distorted image: 
China’s underground film industry is very dynamic. There are so many changes 
taking place in China. You probably couldn’t find another country undergoing 
such a total process of change. Underground filmmaking is also popular with 
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investors. However, this doesn’t save the film industry. Every kind of 
underground film can win an award – film festivals are crazy about underground 
films. Audiences like watching underground films because they can be watched 
with a surrounding story – they are made in the context of questions about 
persecution, mystery and political criticism. But they paint a stereotyped picture 
of China. They are not a true reflection of China (Chen 2004). 
 
Chen Daming’s 2002 film Manhole (jingai) had to be substantially re-written and re-named 
before it was passed by the censorship board. Once Chen Daming had crossed those hurdles 
and won critical acclaim at foreign festivals he still had to deal with the frustration of finding 
distribution. According to Chen Daming there are two kinds of distributors: mainstream 
distributors such as Sony Picture Classics, who are part of the Hollywood system, and 
interested in mainstream epic productions, and smaller distributors who are interested in 
edgy, often underground films. His film is neither of these and so, he believes, continues to 
languish.  
 
In spite of this, Chen Daming remains firmly committed to his goal: making above-ground 
films in China for Chinese audiences. Piracy is part of the problem, but what the industry 
lacks is high quality cinemas, an electronic ticketing system, better promotion, genuine 
attempts to commercialise the DVD market and a wider range of films for audiences to 
enjoy: 
In Australia and the US Multiplexes show maybe 30 different films. DVDs in 
China provide a massive range. Movie theatres only offer two or three choices. If 
China fixes its theatre system and provides a bigger range, Chinese audiences will 
come back. Chinese audiences love movies (Chen 2004). 
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Director of the underground 2003 Golden Bear winning Blind Shaft (mang jing) Li Yang, on 
the other hand, argues that it is not possible to make films about life in China that are 
entertaining, honest or critical of the present system without working as an underground 
filmmaker (Li 2004). In spite of their inability to access the cinema system, China’s 
underground filmmakers are currently responsible for a significant proportion of Chinese 
productions available to domestic and international audiences. Domestic audiences gain 
access to underground films via DVD outlets that also distribute pirated foreign works. 
According Li Yang, the government’s attitude towards underground filmmakers appears to 
have softened in recent years (Li 2004, Bo 2004a). Li Yang’s view of the government’s 
attitude towards underground filmmakers is echoed by Hu Bo, the director selected by the 
state to lead China’s Olympic filmmaking projects. According to both of these directors, the 
government now acknowledges the existence of underground filmmakers and, at the 
moment, discourages but nonetheless appears to be willing tolerate their activities. 
 
Simon Lan, film producer for the private production company Beijing Frontline Productions 
suggests that the difference between directors who make approved films and those who make 
underground films is less clearly defined. Lan graduated from the Beijing Film Academy 
(BFA) in 1993. In 1998 he and a group of fellow BFA graduates began producing television 
commercials in order to make a living. By 2000 he and his colleagues had begun to establish 
themselves financially and decided to return to their first love: feature films. Beijing 
Frontline Productions now makes between twenty-four and thirty commercials per year (Lan 
2005). The company uses the income generated by television commercials to fund feature 
film productions. By 2005 they had made three films: Incense (xiang huo) (2002) Soap 
Opera (feizao ju) (2004) and Mongolian Ping-Pong (lu caodi) (2005). The group chose to 
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make Soap Opera as an underground production, treating it as an opportunity to indulge their 
filmmaking passions and to experiment with the idea that they might go on to make 
commercially appealing productions in the future (Lan 2005).  
 
Given its tiny budget and relatively inexperienced production team, Soap Opera was 
enormously successful. It won the title of ‘Best New Asian Production’ at the Pusan 
International Film Festival and Wu Er-shan received the ‘Best Director’ award at Geneva 
International Film Festival. Simon Lan is adamant that group did not decide to make Soap 
Opera as an underground production in order to ensure that it would be more appealing to 
international film festival judging committees. Rather, it was a practical decision: censorship 
is a time consuming and often frustrating process. Although he thinks that Soap Opera 
probably would have been approved, eventually, it was simply not worth applying because 
the group had no desire to release the film commercially in China (Lan 2005). In contrast, a 
decision to enter a film in foreign festivals can be made once production has been completed. 
Frontline’s next film, Mongolian Ping Pong was made with government approval. It was also 
submitted to the Berlin, Hong Kong and Shanghai International Film Festivals. Lan was 
hopeful that Mongolian Ping Pong would be released commercially both within China and 
internationally, but saw distribution through television rather than cinema as the most likely 
way it would make money (Lan 2005).  
 
Chinese Cinemas 
China’s cinema sector is undergoing a process of reform and modernization. Under the 
second phase of trade liberalization occurring through the Closer Economic Partnership 
Arrangement between the mainland and Hong Kong, which came into effect in 2005, Hong 
Kong based companies are able to wholly own projects concerned with building or 
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renovating mainland cinemas. This contrasts with restrictions placed on other foreign 
investors in China’s cinema industry, which may only own up to 49 percent of such ventures 
(People’s Daily 18 January 2004, Invest Hong Kong 2004).  
 
The Chinese government is also experimenting with more liberal cinema investment 
regulations in seven pilot cities: Shanghai, Beijing, Guangzhou, Chengdu, Xian, Wuhan and 
Nanjing. In these cities foreign investors are allowed to own up to 75 percent of cinema joint 
ventures. Warner have joined with a number of cinemas in China on a franchising basis – 
with plans to provide use of the Warner Brand and management advice to 40 cinemas in 
China by 2008 (China Online 2005).  
 
The fact that China’s cinema sector is modernizing at a late stage by world standards may 
have technological advantages. Alpha Spacecom, a media and entertainment company 
involved in the delivery, distribution and exhibition of digital content reports that as of the 
first of January 2005 China had a total of 57 digital cinemas in full operation, out of the total 
number of 200 such cinemas operating worldwide (Alpha Spacecom 2006). Alpha Spacecom 
reports that by the end of 2005 there will be more than 150 digital cinemas in China. The 
number of digital cinemas is expected to reach 1,000 within a few years, outnumbering those 
in the United States (Alpha Spacecom 2006). Alpha Spacecom are ebullient about the 
benefits that digital cinema offers China’s film industry:  
Digital films can help increase China’s competitiveness in international markets, 
creating stability and standardization within the domestic film industry, while curbing 
piracy. The cost of producing, distributing and screening digital movies is almost 90 
percent less than traditional films, enhancing and multiplying profits (Alpha 
Spacecom 2006).  
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Financial Imperatives 
Wulan Tana is a director at the famous Xian Film Studio. In 2003 she received a Golden 
Rooster award from the Chinese Filmmakers Association for her debut film Warm Spring in 
2003. I interviewed her shortly after she had received feedback on her film Come Back to Us, 
Mother (2005) from the Film Association. The film tells the story of a poor but noble 
husband who quits his job in order to save that of a colleague, a single mother. However, the 
poverty this leaves his own family in prompts his wife to leave him for the bright lights of the 
city and a wealthy lover. The star of the story, the couple’s young son Tung Tung – is forced 
to leave school because his father cannot afford his school fees.  Eventually, father and son 
set off to Dalian in search of Tung Tung’s mother. After much hardship and soul-searching 
the film ends happily when they find her and she agrees to come home. 
 
Tung Tung and his father work as street sweepers and rubbish collectors as they search for 
Tung Tung’s mother. The clear message of the film is that there is dignity in even the 
lowliest jobs and that family, rather than money are what ultimately brings happiness. 
Although Warm Spring is somewhat sentimental and provides audiences with a happy 
ending, it also touches upon social issues being confronted by many in China today. 
Unemployment, poverty, urban migration and the difficulties of ensuring that children 
receive even the most basic education are genuine problems for millions of people in China.  
 
Wulan Tana continues to take the pedagogical role of her work very seriously, an approach 
that was undoubtedly a factor in her being awarded a Golden Rooster. According to the 
director: 
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One of China’s traditions is to instruct people to be honest and kind from a very 
young age. As a result, our films always focus on this kind of content. It is very 
rare to include images of the darker side of society such as criminals, which may 
mislead our young generations. Our films should not disregard the influence they 
may have on the young in the way that Western films do. In China, a good film 
must be acceptable to both old people and children. Chinese directors, like me, 
who have been educated by the Communist Party always want to contribute to 
society and to create something valuable. Maybe my view is quite out of date in 
21st century, but I believe many Chinese people agree with it (Wulan 2004). 
 
While Wulan Tana maintains an ambitious moral agenda in her work, she also makes it clear 
that, from her Studio’s point-of-view, the monetary success of film projects is also vital. 
Making ideologically correct works does not guarantee that she will receive funding for her 
next project. Financial success is now considered more important than either critical acclaim 
or festival awards:  
…the most important thing is not to find investment but to earn that investment 
back. My film may not be awarded a prize, but it must be rewarded with cash. In 
the past, the director did not take any responsibility for financial problems which 
would be solved by the film studio and the investor. The film industry in China 
has been totally subject to the market in recent years and that is a progress (Wulan 
2004). 
 
However, getting a film into cinemas is still a huge challenge. Only 90 of the 260 Chinese 
films made in 2005 made it into the cinemas. And of those, many were withdrawn after only 
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a few days because of lack of interest (The Economist 27 April 2006). In the current 
environment producing a return on a film investment is not an easy task.  
 
Risky Business 
Pre-production approval provides no guarantee that a film will be approved for Post-
Production release (Wang & Wang 2004). The Film Bureau possesses the power to quash the 
domestic distribution prospects of projects at any stage by denying them censorship approval. 
Directors and producers are acutely aware of the fact that the board’s decisions are made 
subjectively and often relate to the personal tastes of its members. As a result, no-one can be 
sure of what these limits are. In today’s economic climate this means that few studios are 
willing to risk projects that might offend. It is common to err on the side of caution. Not 
many filmmakers can afford to test the limits of the system.  
 
Richard Kraus points out that post production censorship effectively turns political risks into 
economic risks (Kraus 2004) – all the greater for poorly funded studios.  
A publisher may well be stuck with thousands of books that can no longer be sold, 
or a troupe may have to cancel a drama production before it can recover its 
investment. As China’s economy becomes more market dependent, these risks 
increase. Producers and publishers may want to avoid the financial risk of 
politically controversial material (Kraus 2004, p.117). 
 
Forbidden City Film corporation screenwriter and producer, Wang Zhebin, and her husband 
Wang Xingdong, head of the Screenwriters Guild of China see a direct link between overly-
strict censorship controls and illegal distribution of film products. The Forbidden City Film 
Corporation is a state-owned film studio based in Beijing.  
 106 
 
 
During an interview at their offices, located close to the Beijing Film Academy, Wang and 
Wang described the difficulties they faced in relation to the French co-production of Balzac 
and the Little Chinese Seamstress (2002). The film is set during the Cultural Revolution and 
follows the experiences of two bourgeois teenagers sent to the countryside in order to be ‘re-
educated’. There they meet a young Chinese seamstress and discover a suitcase of works of 
classical English literature, translated into Chinese. The film made its debut at the Cannes 
Film Festival and was well received by both critics and audiences.  
 
The Forbidden City Film Corporation acted as the Chinese partner in the co-production of 
Balzac and the Little Chinese Seamstress. However, Forbidden City was prevented from 
recovering its investment through legitimate channels when the censorship board decided not 
to approve the film for domestic distribution (Wang & Wang 2004). The film was granted 
pre-production approval from the censorship board and Forbidden City Film Company 
invested heavily in the production, expecting to recoup their money when the film was 
released in China. Under the co-production agreement Forbidden City were given the right to 
profits from domestic distribution but had no right to income generated by the film’s release 
outside China. As a result the censorship board’s failure to approve the film left Wang 
Zhebin and her studio with no means of legitimately recovering any of their investment.  
 
Wang Zhebin was offered 1,000,000 RMB by a ‘pirate’ distributor for master copies of the 
production and the ‘exclusive right’ to distribute the film within China (Wang & Wang 
2004). All that she needed to do was provide the pirate group with a master of the film plus 
the promotional materials already in her possession. After much soul-searching she decided 
to turn this offer down - her conscience prevented her from going ahead with the deal. 
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Nonetheless, when she was interviewed for this thesis in 2004 she remained visibly frustrated 
and angry that China’s censorship laws had placed her studio in such a position.  
 
The costs of operating in the legitimate sector are high in terms of both risk and opportunity. 
As a result, it is tempting for studios, producers and investors to participate in various aspects 
of the underground industry by either making films without appropriate approval or turning 
to the black market as a channel for distribution. It is widely reported within the industry that 
Chinese directors know that their productions will be pirated and so simply sell the ‘right’ to 
distribute illegally to a pirate group for a lump sum in order to recoup some money from the 
practice.  
 
The Legacy of the Past 
As discussed earlier, until quite recently, Chinese cinema existed in the context of a media 
wholly dominated by the state. Films were produced by state-run studios and were 
understood primarily as an educational tool rather than as a creative or commercial medium. 
Although the situation has changed dramatically for Chinese consumers, in many ways it 
seems that the state’s view of the role that film should play has not. According to Director of 
the Chinese Culture Promotion Society, Wang Shi: 
In the past, Chinese government regarded culture as an educational method 
through which people learned to be patriotic and upright, or as a kind of life or 
entertainment. This is a tradition. Even in ancient China, ideologists thought that 
culture was an important path leading to ethical or political education. However, 
things have changed since the reform and opening up. Now, culture in China 
bears two responsibilities. One is the function of education; another is its function 
as an industry. I think the government puts educational function at the first place, 
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but its function as an industry makes it regard market and profits as the primary 
concern (Wang 2004b). 
 
The new economic imperatives faced by filmmakers have given rise to the need for a 
coordinated system distribution and revenue collection capable of ensuring that those 
investing in film production are financially rewarded and that new work is funded. In other 
markets intellectual property rights have fulfilled this purpose. However, China’s intellectual 
property system was not only neglected under Communism. The idea that individuals or 
companies would own an exclusive right to a creative product was in many cases viewed as a 
notion that conflicted directly with the goals of the state. Media products created by state-
owned bodies were considered common property (Qu 2002) and studios themselves saw little 
or no need to ‘protect’ their products from unauthorized use. Film studios operated as 
‘factories’ responsible for producing a certain number of films per year.  
 
Both revenues and audiences were guaranteed in the sense that the state was the only 
purchaser of film products and the only source of industry finance. Films were made in order 
to provide audiences with ideological and moral lessons in an entertaining context, to 
motivate and to uplift the audience, to stir patriotic feelings and to encourage pride in the 
achievements of the nation. In the absence of consumer choice and pressure to maximize box 
office takings, audience tastes and demands had almost no impact on either studio funding 
for future productions or the content of films.  
 
As Chapter Two discussed, as long as the state was responsible for film financing and 
distribution, intellectual property rights had little role to play. Rather than focusing on 
protecting the rights of studios and preventing unauthorized distribution, the system was 
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designed to ensure that films conveyed messages consistent with the goals of the state and 
that the widest number of people possible viewed such productions. This approach to the role 
of creative works is reflected in both the theory and practice of copyright after 1949 (Qu 
2002). To this day, China’s copyright law contains a clause dictating that any material 
published in a state media outlet can be used without either payment or permission by all 
other state media groups (Qu 2002).  
 
The rejection of the idea that an individual could own intellectual property rights or deserved 
to be acknowledged as an author or artist by the CCP fit comfortably with many of the 
Confucian notions of learning and creativity, as well as imperial approaches to publishing, 
discussed in Chapters 1 and 2 of this thesis. Restrictions surrounding publication or 
dissemination of works, including film, were aimed at suppressing dissident views and 
ensuring that works that were published accorded with the preferences of the state, rather 
than protecting the rights of individual property owners. Although the Open Door Policy was 
announced in 1979, formal copyright law and the development of a court system did not 
become significant factors in China’s intellectual property environment until the 1990s (Qu 
2002).  
 
According to Wang Shi these days: 
About 90 percent of disks sold in Chinese market are pirated disks…people buy 
pirated products not only because of their economic capability, but also out of 
their vague consciousness of copyright. Maybe all people know that piracy will 
harm those practitioners (writers, composers or film directors), but they may also 
think that this harm is tiny to those wealthy practitioners. Since the profit is too 
high, almost nobody can resist the temptation (Wang 2004b).  
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As discussed earlier, a number of scholarly authors including Alford and Qu have argued that 
the historical absence of copyright law in China means that there has been little opportunity 
for consciousness of intellectual property issues or rights to develop. As a result, the task of 
reforming attitudes to intellectual property is formidable. As in every market, consumers 
view access to a wide variety of cheap, high quality pirated DVDs as something which 
benefits rather than harms their interests. Most consumers of unauthorised copies of films in 
China have little sense that copyright infringement has any impact on the production of film. 
Nonetheless, Wang Shi’s description of Chinese consumers’ mental justification of the 
purchase of pirated products is remarkably similar to the justification employed by many film 
and music consumers in the West when downloading content illegally from the Internet. It 
seems likely that practical considerations such as price, convenience and the range of 
products available, rather that the persistence of Confucian attitudes towards copying and 
creation are driving consumer behaviour in China.  
 
Censorship and Distribution  
In many ways the emergence of the underground film market represents a natural 
commercial reaction to tight political and cumbersome bureaucratic control of the domestic 
film market. Studio based director Wulan Tana believes that having films released 
legitimately within China is so difficult that some directors may simply have decided that 
making films for this market is too risky and expensive:  
More than 200 films are made each year and only about one tenth of them can be 
shown in the cinema. The remaining 180 films have to look for overseas markets 
to survive. It is inevitable and it will promote overseas distribution. It is a 
reasonable result of a Chinese film industry which under heavy pressure from 
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Hollywood films. The appearance of underground films is necessary. Some 
underground films have given up the domestic film market and audience. They 
are brought abroad to win prizes. I think if these films could get enough 
recognition, they would have not been made underground. I believe that every 
director wants his film be seen by people of his own country (Wulan 2004). 
 
Wulan Tana estimates that 90 percent of China’s legitimate, as well as 100 percent of its 
‘underground’ films are not distributed through the domestic cinema system at all. Some, 
such as Where Have All The Flowers Gone go directly to DVD (Ruggieri 2002). Others, such 
as Chen Daming’s Manhole must take their chances in the highly competitive international 
distribution market. 
 
Wulan Tana’s descriptions of China’s film bureau contrast starkly with the images of a 
highly interventionist organization with strict and often unpredictable policies in relation to 
the themes and content of films common in the foreign media. Her view of the film bureau as 
a benign body setting reasonable standards for Chinese cinema also stood out as unusual 
when compared to the opinions expressed by other filmmakers interviewed for this thesis. In 
her words: 
Nowadays, China Film Bureau has a very open policy. There are no restrictions 
on the themes of the films in China. So long as your films can be accepted by 
audience and are not too far beyond the moral standard, you can make any kind of 
films. Chinese directors are not requested to make political films and would never 
be banned from making films unless their films contain too much unhealthy or 
negative content (Wulan 2004). 
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While Wulan Tana does not view censorship as a major problem for China’s film industry, 
she is speaking from a privileged position as a member of an established filmmaking elite 
who enjoys access to studio support and funding, as well as to legitimate distribution 
channels. Although Wulan also identified the cost of cinema entry and the number of 
cinemas available to audiences as important, she believes that the gravest concern for 
Chinese filmmakers as the threat posed by big budget foreign imports. While she admits that 
competition is putting pressure on Chinese directors to increase the standards of their 
productions, she worries that it is pressure that the majority are ill-equipped to meet in the 
present funding environment: 
… it is unfair for a film with low investment to compete with one with much 
higher investment. Few Chinese directors can obtain the investment of two 
hundred million RMB as Zhang Yimou does. Zhang Yimou and Chen Kaige, who 
do not represent typical Chinese directors, are quite exceptional in Chinese film 
circles. Most Chinese directors are in a situation similar to mine. We are not 
afraid of competing with those on the same budgets. (Wulan 2004). 
 
Wulan Tana appears to have accepted the existence of the pirate DVD market as a fact of life 
which she cannot really change. Furthermore, perhaps tellingly, her films have proven to be 
unpopular with the pirates. The most likely reason for this is that pirates adhere to 
commercial imperatives and stock films that sell well and are popular with audiences, rather 
than films which convey positive moral messages and are ideologically correct.  
 
Li Yang, directed Blind Shaft (Mang Jing) (2003) which won awards at the Berlin, Hong 
Kong and Buenos Aires film festivals. Li Yang views the government’s role in China’s film 
industry in very different terms. Blind Shaft was filmed illegally in Northern China’s coal 
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mines and tells a dark story of two miners who conspire to murder a young boy and then to 
claim compensation for his death by posing as his relatives. The film, which is implicitly 
critical of conditions in China’s coal mines and explores the desperation and poverty of those 
forced to work in them, has not been given censorship board approval for release in China. Li 
Yang, who lived and worked in Germany for fourteen years before returning to China to 
make films, views the regulation of film in China as unpredictable, impractical and unfair. 
The problems caused by censorship are compounded by the fact that China does not have a 
law pertaining specifically to film. The administration of the film industry is governed 
largely by administrative regulations and a high level of discretion exists within opaque 
bodies such as the censorship board. According to Li Yang, the system simply forces many 
Chinese filmmakers to find other ways of making their films. The challenge of copyright 
becomes just one issue among many facing directors such as Li Yang:  
The underground films in China are made because of the system of censorship. 
The censorship system is very ridiculous, for there is no standard. They say, 
“Your films are illegal”, and then I ask, “What is the relevant law of film? Which 
clause do my films violate?” No, there is no specific law. So the censorship is 
quite cruel. If they say your film is “illegal”, then it is “illegal” (Li 2004). 
 
In Li Yang’s view, the censors’ insistence that filmmakers create only positive images of 
China is stifling artistic expression and driving talented individuals away from the legitimate 
film industry, and often away from China. Li Yang believes that many talented individuals 
have been forced to make their films underground because they are unwilling to comply with 
the government’s demands that they only portray wholesome, positive images of life in 
China. In his words: 
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You cannot make a film in which there is love triangle. Then if you make a film 
about ordinary people’s life in small lanes, they would say you are smearing the 
image of China because the streets in the films are so dirty. Then what else can 
you do? (Li 2004) 
Such restrictions on content that can be included in films distributed through legitimate 
channels in China interfere with film’s role as an entertainment industry, where profits and 
audience tastes dictate production decisions.  
 
Although industry reforms suggest that the Chinese government is moving towards a 
commercial model of film, expensive propaganda productions which are virtually guaranteed 
to be box office flops are still being made. Li Yang points to the fact that the Chinese 
government now intends to produce a film called Deng Xiaoping in Paris as stunning proof 
that this type of policy continues to play a major role in the funding and production decisions 
of the industry.  
Can you imagine who will watch it? Definitely not many. It is a waste of money 
(Li 2004). 
 
State-owned studios are being made financially accountable to free market tastes in an 
environment in which they are handicapped by onerous censorship and content regulations. 
This system places directors and producers in a difficult position. Restrictive content 
regulation and an overly cumbersome system of publication approval combine with lax 
enforcement of both content laws and copyright laws in relation to China’s established pirate 
DVD distribution networks. This means that filmmakers operating legitimately must attempt 
to satisfy censorship requirements and compete with a vast range of uncensored content. 
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These challenges are made even more difficult to cope with because commercial cinemas, 
China’s most significant form of legitimate distribution, are poorly developed.  
 
At present piracy acts as a valuable distribution channel for censored works. Distribution 
through pirate outlets allows audiences to obtain films quickly and cheaply without 
interference or even regulation by the government. However, it also interrupts links between 
consumer spending and film industry income and makes it difficult for filmmakers to 
measure the popularity or success of their work. Li Yang ruefully presented me with a pirated 
copy of Blind Shaft, bought in one of Beijing’s many DVD stores. As he pointed out, it is not 
eligible for legitimate distribution in the PRC and he receives no financial reward for copies 
sold in China. While there is no way to tell how popular, exactly, the film is in China the fact 
that it is being sold by pirate distributors suggests that audiences like it enough to make it 
worth stocking.  
 
According to Hu Bo, the director in charge of film productions surrounding the 2008 Beijing 
Olympics Blind Shaft was banned by the authorities because it failed to present China in a 
positive light. In Hu Bo’s words: 
The makers of those films purposely try to sabotage the ideology. That kind of 
film was sure to get censorship. Their vision, their strategy is very clear. They try 
to show the dark side of the current society. Obviously, they achieved their 
creative vision. They won. But although it is very creative the government has 
one hundred percent of reasons to censor it. Because they felt it would hurt [their] 
image. I think that’s their reason…. It’s very creative, but, I mean, I like the film 
in an artistic way, but the content, I think as an Olympic film producer, I don’t 
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think its proper using this film as a national image, which is very negative (Bo 
2004a).  
 
The film board’s decision to censor Blind Shaft highlights the clash between perceptions of 
the purpose of film that is plaguing the industry. Directors such as Li Yang believe that film 
is a powerful medium capable of challenging audiences and documenting reality in a society 
undergoing enormous social, political and economic changes. Blind Shaft’s point is that not 
everyone is a winner in the process of rapid economic development. Many Chinese are being 
left behind. Some are being forced to make impossible decisions in the face of real poverty 
and inequality and in these contexts morality is a complex issue.  
 
Hu Bo, a director who trained at the New York Film School and who refers proudly to his 
relationship with Zhang Yimou, agrees wholeheartedly with the government’s view that one 
of the primary obligations of Chinese cinema is the promotion of ‘positive images of China’. 
Hu sympathizes with the artistic desires of underground directors. However, he does not 
believe that the government’s present approach to censorship is the cause of the industry’s 
inability to produce commercial successes. According to Hu, censorship is just one factor in 
the highly complex environment of finance and regulation that directors and producers must 
navigate to get their pictures made. Hu points out that directors of mainstream productions 
seldom enjoy complete artistic freedom or autonomy in any film market. Even in Hollywood, 
scripts are altered or rejected because they don’t match formulas. Although this is certainly 
true, one key difference between the vetting of scripts by Hollywood studios keen to produce 
a box office smash and Chinese censorship boards is that audience taste, as it is measured by 
profit, drives decisions in the Hollywood system. 
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In any case, Hu doesn’t believe that censorship is having a negative impact on audience 
perceptions of Chinese films. He argues that audiences, either consciously or unconsciously, 
have developed tastes which coincide with those of the censors. Hu believes that Chinese 
audiences have grown used to watching films that tell a certain kind of story in a specific 
way. He believes that this means they do not notice the impact of censorship in the same way 
that foreign audiences might. In his words: 
… right now, I don’t think people are very attentive to the censorship situation, 
but they consciously or unconsciously like to look at things this way because it 
has become a habit (Bo 2004a). 
 
Hu Bo’s belief that Chinese audiences aren’t alive to the impact of censorship on film is 
contradicted by Chen Daming. Chen Daming believes that the sophistication of Chinese 
audiences is often underestimated. One of the benefits of piracy has been that ordinary 
Chinese consumers have had the chance to develop both the habit of watching films, and 
increasingly refined tastes. According to Chen Daming, high quality European films are 
much more popular with ordinary Chinese than mainstream ‘Hollywood trash’ (Chen 2004).  
 
At present, determining the tastes of Chinese audiences remains a highly subjective process. 
In contrast to the cut-throat, profit-driven focus of the US film sector which maps, researches 
and tests audiences in ways that make at least some attempt at objectivity, high rates of 
pirated DVD consumption rather than cinema attendance make it difficult for China’s 
filmmakers to find the most basic statistics on audience tastes and consumption habits.  
 
Hu Bo, Chen Daming, Li Yang and Wu Lantana all identified China’s film distribution 
system as a major sticking point for the development of the film industry. At present, China 
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has only one cinema for every 122,000 people, compared to the US, where there is a cinema 
for every 8,600 people (Miller et al. 2005, p.323). Total box office revenues in China were 
only US$120 million in 2003, compared to US box office revenues of US$9.5 billion 
(‘Regulator Monster Biffs Spiderman’ 2004). According to Li Yang, in the context of other 
basic issues faced by the industry, copyright protection and enforcement are a minor 
problem:  
Chinese films do not lack a market because of piracy. Everybody knows pirated 
CD’s quality is not good, but why don’t people go to the cinema? Because the 
price of ticket is too high: about 50-80 Yuan. That is almost the same as the price 
of cinema entry in America or Australia. Chinese people’s salary is only 1/10 of 
American people’s salary (Li 2004). 
 
Chen Daming believes that when Chinese audiences have access to multiplexes and cinemas 
are able to offer a better range of films audiences will return. As he points out, going to the 
cinema is about an experience – a night out, followed by dinner or a café. However, at the 
moment, there is little to draw audiences away from pirate DVD shops offering literally 
hundreds of titles for very low prices, into cinemas which may be offering just two or three 
titles at comparatively high prices. In the words of Chen Daming: 
DVD stores are not about price. They are about selection. If you go to a DVD 
store you can choose from hundreds of DVDs. If you go to a cinema you can 
choose from just two or three titles (Chen 2004). 
 
Everyone seems to agree that DVD shops selling unauthorised copies won’t disappear 
anytime soon. Hu Bo believes that a drive for profit has a legitimate place in the market. At 
the moment, this drive is being expressed by vendors of pirated DVDs (Hu 2004). Perhaps 
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surprisingly, Li Yang, whose films cannot be distributed legally within China, also identifies 
the pirate DVD industry as one wholly driven by profit, and not one which he supports:  
… although many people understand the idea of ‘copyright’, and they know 
piracy is illegal, they still do it because they want to earn money, just like the drug 
addicts. It has nothing to do with poverty; it is out of the desire of making profits 
(Li 2004). 
Like Hu Bo and Li Yang, Chen Daming also believes that DVD stores are likely to remain a 
feature of China’s film industry for some time to come. However, unlike Hu Bo and Li Yang, 
who view piracy as something destined to remain illegal, Chen Daming points out that 
incorporating DVDs into the existing business model helped to save the US film industry. He 
believes that the sale of DVD rights and perhaps even the incorporation of DVD stores 
currently selling illegal versions of films within the legitimate distribution system may 
become important aspects of film’s business model in the future (Chen 2004). 
 
Given that one of the biggest obstacles facing China’s film industry is the absence of a 
regulated distribution mechanism accessible to both producers and consumers, incorporation 
of the existing pirate infrastructure for DVD distribution would indeed represent a powerful 
innovation for China’s entertainment industry. Rather than attempting to stamp these players 
out, regulating them and encouraging them to become part of a legitimate, royalty-producing 
distribution system would harness a potentially enormous source of revenue for Chinese 
filmmakers. However, if DVD retailers were to maintain the range of titles that currently 
makes them so popular with audiences, a major relaxation of content restriction rules would 
be required. Although China’s policymakers have made some remarkable turnarounds in the 
past, at present there seems to be little indication that such a radical shift is likely. 
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Unregulated and Vulnerable 
Some people are good at writing and directing – other people are good at ripping 
off. Everybody has different talents (Chen 2004). 
 
China’s underground film industry has produced some fantastic creative works. However, the 
fact that the industry is an ‘underground’ movement means that, by definition, it is outside 
the parameters of Chinese government regulation and control. This raises a number of 
interesting legal questions. For example, Chen Daming claims that his first legitimate (above 
ground) film was copied by an underground filmmaker, who subsequently sent his film to 
international film festivals (Chen 2004). How well Chinese courts are able to deal with this 
kind of infringement is yet to be seen. Can injunctions against the distribution of films which 
are being distributed illegally be brought? If the courts did accept that an infringement had 
taken place, how could damages be calculated in relation to a sector that exists only illegally?  
 
Ultimately, no matter how brilliant or well received internationally the products of China’s 
underground film industry are, it is doubtful that it can both remain outside of government 
regulatory structures and distribution systems and operate as a major commercial sector. 
Without mechanisms capable of ensuring that consumer spending is reflected in income for 
film investors, such as controlled distribution systems, circulation auditing and systems such 
as copyright protection that delineate ownership rights it seems unlikely that the full 
commercial value of films will be realized.  
 
Conclusion 
Filmmakers are struggling to adapt to a competitive commercial environment and China’s 
policymakers are attempting to balance their desire to maintain control over the industry with 
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pressure to open the sector to foreign productions and private investment. There is tension 
between older systems of control and new government efforts to commercialise the industry, 
which include constructing an intellectual property framework and encouraging filmmakers 
to think of productions in terms of their appeal to a market. Censorship systems that were 
highly effective prior to market reform are now clashing with the commercial goals of the 
film industry. 
Although unauthorised distribution has given Chinese audiences unprecedented access to 
foreign products, Chinese studios are struggling to produce films capable of winning 
mainstream audience attention. While consumer entertainment options have expanded, the 
domestic film industry remains constrained by a complex regulatory environment. In the 
context of digitization, the proliferation of unauthorised DVDs and the growing 
sophistication of audience taste, restrictions on content take on new significance. A number 
of directors working within this industry believe that the nature of the government 
involvement in the film industry, particularly in terms of censorship, stultify creative 
development, hinder the commercial viability of Chinese films and actively discourage 
private finance and investment. According to Li Yang, an underground filmmaker, 
government interference is inhibiting the production of commercially viable films. In Li’s 
view, until the government loosens censorship controls it is unlikely that a vibrant Chinese 
film industry will develop.  
 
In strong contrast to the position adopted by ‘underground’ filmmakers, another group of 
Chinese filmmakers are committed to creating commercially viable film products within the 
framework set down by authorities. Hu Bo and Chen Daming view bureaucratic 
requirements, including censorship guidelines, as just one of many factors surrounding the 
production and commercialization of Chinese cinema. These two directors argue that, while a 
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solid regulatory framework conducive to the development of a vibrant industry is important, 
censorship should be regarded as one of many challenges, no more or less taxing than 
finance, logistics, audience tastes, language or the availability of industry infrastructure 
(Chen 2004, Bo 2004b). Hu Bo, in particular, believes that the development of domestic film 
production is not being unduly hindered by censorship (Bo 2004b). Both Hu Bo and Chen 
Daming view film as a valuable opportunity to present a positive image of China to the 
world.  
The challenges facing China’s film industry are a direct reflection of broader transitions 
taking place within China’s political and economic system. While Communism has been 
abandoned in all but name, China remains a single party state and the Chinese Communist 
Party continues to exercise extensive control over domestic media. It seems unlikely that the 
government will loosen censorship guidelines as they relate to film while media continues to 
be viewed as a political and ideological tool, rather than a primarily commercial sector. 
Controlling unauthorised distribution also raises issues that are at the core of China’s 
governance and legal development. Corruption, administrative justice, organized crime and 
the Central Government’s ability to compel local and provincial governments to comply with 
national regulations are all highly sensitive issues.  
 
Concerns about funding and distribution also emerged as key questions confronting China’s 
film industry. The state’s monopoly on film distribution ensures that censorship guidelines 
remain well enforced through legitimate distribution channels. At the same time, China’s 
vibrant black market distribution systems are able to circumvent government restrictions and 
offer audiences a much wider range of productions. While this has made it possible for 
audiences to develop more sophisticated tastes and higher expectations of films, it does not 
provide a source of income for film investors and simply makes it harder for those operating 
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within the legitimate system to compete. Things are changing. Rising film production figures 
over the past three years and increasing box-office takings indicate that the process of 
industry reform begun in the 1990s is beginning to have a positive impact on the industry. 
New regulations on cinema ownership and investment also promise to dramatically increase 
the number of high quality cinemas available to domestic audiences and reduce miss-
reporting of box office revenues.  
 
The next chapter explores the current state of China’s music industry. How do the challenges 
facing the music industry differ from those that face the film industry? Are levels of 
unauthorised distribution of music as high as they are in film? Are the impacts of censorship 
as dramatic? How are new technologies affecting the industry?  
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Chapter 4 
 
Music Industry: What’s Happening? 
China is one of the most difficult markets in the world for copyright owners. Illegal 
distribution networks are well established and consumers are used to content that is either 
free or very cheap. China’s legal system is still in the process of developing and the Chinese 
government regularly fails to enforce its own IP legislation. As a result, translating formal 
rights into royalty payments is, for now at least, extremely tough. While formal rights remain 
difficult to enforce in practice, there are signs that the law is beginning to affect the way the 
music industry is operating. Music copyright owners are increasingly taking responsibility 
for enforcing their own legal rights through the courts. Awareness of different types of rights 
and their economic value is growing as the Internet and mobile devices generate new sources 
of income. Censorship does not appear to be impacting directly on the range of content 
consumers are able to access through the Internet and pirate distributors. Nonetheless, as with 
film, censorship is impacting on the music that is produced and promoted by the Chinese 
music industry. There is no doubt that inconsistencies in the regulatory framework governing 
music distribution are contributing to high rates of copyright infringement. 
 
This chapter outlines the current state of the music industry, reporting on data gathered in 
Beijing and Hong Kong and interviews conducted with music industry executives, radio 
broadcasters, representatives of the copyright collection agency of China, musicians and 
judges in 2004 and 2005. Present communication infrastructure, social habits, and the 
copyright environment in mainland China are discussed. It is clear that technology is creating 
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new opportunities for music industry development. There are signs that China is beginning to 
lead the market in terms of its technological focus and the business models and revenue 
collection strategies being adopted, in large part in response to piracy. However, as in other 
markets, these developments also raise new questions about copyright use and protection.  
 
Commercial Music in China: Visions of the Future 
In 2005 Music Week Magazine reported that anyone looking for a glimpse of the future of the 
music industry need look no further than China (Scott 2005). As Music Week observed:  
… this is a country where legitimate physical product is rapidly disappearing and 
exists increasingly to promote digital sales; where unknown artists are discovered 
and promoted on the Internet rather than traditional media … where ring tones, 
ring back tones and such like are becoming key revenue generators, where record 
companies act as the managers, publishers and concert promoters for the artists 
they sign; and where Telco’s still earn more from music than established music 
companies. Welcome to a version of the future - albeit one which is in complete 
flux, as competing forces battle to see who will rule supreme in the new era (Scott 
2005). 
 
While China’s commercial music industry has come a long way in recent decades, 
excitement over its potential often leads observers to forget that, at present, the commercial 
music market in China is actually extremely small. Estimates of the Chinese music industry’s 
size vary enormously: a result of a lack of official statistics, the complex nature of the 
distribution system and high levels of piracy (Credit Suisse Equity Research 2005). Credit 
Suisse estimate that the 2004 music market was between 1.8 billion and 8.5 billion RMB. It 
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suggests that the range between these figures reflects the difference between estimates of the 
music industry that include pirated music sales, and those that do not. Excluding pirated 
music sales, in 2004 spending on recorded music accounted for just 0.03 percent of GDP, 
comparing with an average of 0.09 percent of GDP in the developed markets sampled. 
Recorded music spending in 2004 was US$0.79, including estimated piracy sales. This 
compared to an average of US$31 in developed markets. Even when the figures were 
adjusted to include only the urban population, which represents just a third of the nation’s 
total population, spending on recorded music including piracy still only amounted to 
US$2.40 (Credit Suisse Equity Research 2005).  
 
Estimated rates of piracy by people working in the music industry interviewed for this thesis 
varied from 70 percent to 95 percent, significantly higher than the 60 percent piracy rates 
suggested by the Credit Suisse report. In spite of these figures, investors are eager to cash in 
on China’s much publicised 30 percent economic growth, rising disposable incomes and a 
population that is becoming ever more accessible to marketers and willing to spend new 
found incomes on entertainment products and services (The Economist 12 Jan 2006, Scott 
2005). 
 
A Transforming Landscape 
When China opened its doors in the early 1980s it was almost completely without a 
commercial music industry. By the late 1960s music had become big business in the United 
States, bringing much higher rates of investment return than other areas of the entertainment 
industry (Farber 1994). In contrast, China’s music sector was caught up in the Great 
Proletarian Cultural Revolution, which lasted from 1966 to 1976. As mentioned in earlier 
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chapters, during this time all cultural productions assumed political and propagandistic 
purposes. As a result, by the time China’s leaders declared the open door policy, the music 
industry that did exist, including the live, recorded and broadcast sectors, was dominated by 
state funded cultural troupes dedicated to writing and performing a limited repertoire of 
propaganda songs (Kraus 2004, p.9).  
 
Since 1979 the industry has been transformed. In 2006 pop-idols, piracy, digital technology, 
music downloading, and mobile technology are rapidly combining to create one of the fastest 
developing commercial music scenes in the world. Major international labels are being 
tempted by the promise of 1.3 billion consumers and, since 2001, have begun making serious 
moves into the mainland market. Popular music – both foreign and local - is circulated 
widely. At first this mainly occurred through ‘pirated’ audio cassettes. As technology has 
developed CDs (mostly pirated) and MP3 files downloaded from the Internet have also 
become popular. Nonetheless, one industry executive suggested that audio cassettes are still 
used by about 50 percent of consumers. The continuing popularity of the audio cassette is a 
result of the fact that tape players are cheaper to buy than CD players, and tapes are cheaper 
and easier to copy than CDs (Tsao 2005). Audio cassettes remain particularly popular with 
people living in less affluent or developed areas. Cassette players, which are capable of both 
playing and copying music, are much more affordable than computers. They are also easier 
for less educated sectors of the population to use: they do not require computer literacy or the 
ability to Romanise Chinese characters (pinyin). Expensive hardware investments are also 
unnecessary, allowing anyone with a tape recorder and a blank cassette to copy and share 
music using this format, regardless of their access to the Internet. As cultural policies have 
changed, China’s radio stations have also taken to broadcasting popular music. This will be 
discussed in more detail later in the chapter.  
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As with the film industry, there are stark differences between groups who have adapted 
quickly to the new environment of cultural production in China, and those who have not been 
empowered by economic and legislative changes. While entrepreneurially minded 
individuals who act as intermediaries between musicians and the market are finding 
opportunities to make money in the new system, many ‘upstream’ workers are not enjoying 
the financial benefits of music industry growth. Composer Lu Shaoen is responsible for many 
of China’s most widely recognised classical melodies and has received numerous awards for 
his work in both the PRC and Taiwan. Although his music is played by and enjoyed 
throughout China, he must rely on his position as Professor of Classical Music at the Central 
University of Nationalities in Beijing. In spite of the fact that his compositions are regularly 
broadcast on television and the radio, and is entitled to payment for such uses according to 
the amended copyright law, at the time of our interview he had neither been asked for his 
permission or received payment for the broadcast of his songs (Lu 2004). He receives just 
100-200 RMB per composition (US$12 - $25) and is a passionate advocate of greater 
recognition of the value of composers in the music industry, as exists in Western legal 
systems:  
The Western history of music is not the history of instrument players but the 
history of composers. The names of individuals such as Italian Niccolo Paganini 
are remembered as part of music’s history, not because of their skills in playing 
musical instruments, but because of the works they composed. Musicians who are 
unable to compose music are quickly forgotten. However in China composers, 
who create the history of music, have the lowest income and performers have the 
highest. This relates to China’s imperfect legal system (Lu 2004). 
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Internet and Mobile Phones 
The technological developments that appear to be having the greatest impact on growth in the 
commercial music industry are uptake of the Internet and the spread of mobile devices. 
Internet access is growing rapidly and MP3 players are cheap and readily available. High 
speed broadband networks are being rolled out in most urban centres. According to CNNIC 
(2005) China has 45.6 million ‘computer hosts’, that is computers through which at least one 
person is able to access the Internet. There are 103 million Internet users in China, 53 million 
of who have broadband in the form of either cable or ADSL connections.6 In comparison, 
according to the Organisation for Economic Cooperation and Development’s Internet 
Statistics for June, 2005 the United States has 42.6 million broadband subscribers (OECD 
2005). Although only about 2 percent of Chinese households own PCs (Kessler 2004), this 
number is growing fast. By 2010 it is expected that 178 million new PCs will have been 
purchased in China (BBC 2004). Internet cafes are still playing an important role in 
providing access to the Internet. This has significant implications for the types of online 
music models that new media developers might choose to apply in China. Frater quotes 
Ruuben van den Heuvel, Vice President of digital business Asia at Sony BMG: ‘In China 100 
million people access the Web through Internet cafes. For them it is not about downloading, 
it is about the experience. In the US it is still all about ownership’ (Frater 2005).  
 
Technology developers and content providers have long been exploring ways of connecting 
with Chinese consumers unable to afford a personal computer. Projects like Microsoft’s 
Venus operating system have focussed on dramatically lowering the cost of accessing the 
Internet from home, a move which would help bring millions of previously isolated 
                                                 
6 According to the China Internet Network Information Centre’s 16th Statistical Survey Report on the 
Internet Development in China, an internet user is defined as a Chinese Citizen who uses the internet 
for at least one hour per week (China Internet Network Information Centre 2005, p.5).  
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consumers into the digital realm. Venus was designed to allow a web browser, a low end 
personal computer and a video compact disc player to be combined in a single box that can 
be used in conjunction with a television, for people who cannot afford a traditional PC 
(Computergram International 11 October 1999). Another, more recent development is 
Internet Protocol Television (IPTV) which allows television or video signals to be distributed 
over broadband, using Internet protocols. Telecommunications providers are also looking 
towards IPTV as one of the next major developments in content delivery in China (Hu 2006). 
Rapidly rising rates of broadband penetration and the launch of IPTV services by Internet 
service providers will undoubtedly create new opportunities for digital content providers. 
According to IDC, although there are expected to be less than 300,000 IPTV subscribers in 
China by the end of 2005, this figure is expected to reach 9 million by 2008 (Le Maistre & 
Newlands 2005).  
 
The mobile revolution has achieved levels of market penetration that the designers of 
projects such as the Venus Operating System could only have dreamed of. China has 
experienced enormous growth in mobile phone uptake over the past five years. Each month 
about 5 million people sign up for mobile services for the first time (Kessler 2004). 
Saturation of the handset market is prompting the industry to focus on handset upgrades and 
value added services. Mobile technology companies predict that overall growth in the market 
will continue, and expect to see sharp increases in demand for mobile content as 3G networks 
expand and the content becomes more affordable.  
 
Mobile phones are already providing an important revenue stream for Chinese record labels. 
Consumers are paying for mobile ring tones (cai ling) and ring back tones and copyright 
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owners have had some success in ensuring that they receive a portion of the money being 
spent on these services (Daniel ). Many record industry players see mobile content as key to 
the future of China’s music industry (Daniel 2005, Zhao 2005, Tsao 2005). Japan’s mobile 
music industry has reportedly grown from zero in 1998 to US$1 billion in 2005, making up a 
total of 15 percent of Japan’s music market (Credit Suisse Equity Research 2005). Chinese 
consumers are already spending a high proportion of their income on mobile telephones, 
accessories, and content required to personalise them. Credit Suisse predict that mobile music 
revenue (content only) will increase from RMB 2.5 billion in 2004 to RMB 17 billion in 
2010 and to RMB 30 billion by 2015 (Credit Suisse Equity Research 2005).  
 
In contrast to the slow development of online MP3 sales, two important factors are making it 
possible for mobile music market based on traded copyright licences to emerge. These are:  
1) An established billing system; and  
2) The ability to control the distribution of mobile phone content through a limited 
number of mobile service providers. 
The cost of mobile content services is simply added to each customer’s monthly bill (Zhao 
2005). Mobile service providers are responsible for collecting payments and passing royalties 
(or a negotiated fixed amount) on to copyright owners.  
 
Censorship and Music Piracy 
As mentioned in Chapter Two, the late 1980s and early 1990s saw the emergence of an edgy, 
often political ‘indie’ rock and punk scene in urban centres, particularly Beijing and 
Shanghai. Stars such as Cui Jian released albums including Rock ‘N’ Roll on the New Long 
March (1987), Nothing to My Name (1989) and Balls Under the Red Flag (1994). As Nimrod 
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Baranovitch discusses, while an edgy, often political ‘indie’ rock and punk scene emerged, 
tolerated and even tacitly supported by the government, these changes were not a result of the 
state’s loss of interest in music as a tool of propaganda. Rather they represented a shift in the 
state’s approach to influence and control in the context of new technologies and a changing 
media environment (Baranovitch 2003). Baranovitch argues that by maintaining its control 
over television broadcasts and large scale concerts the Chinese government was able to limit 
the commercial viability of artists it did not explicitly endorse: 
… in the mid 1990s the state was adopting new strategies, techniques, mediums 
and styles of control rather than just watching its control dwindle. Chinese MTV 
is one such new form of control, which implies that new technologies are not 
necessarily only a threat to the state, but can also be used by it to exert control 
(Baranovitch 2003, p.271). 
 
As Baranovitch points out, the Chinese government’s monopoly control of broadcast media, 
combined with ubiquitous piracy, has ensured that the state has been able to maintain 
enormous power over the development of the domestic music industry. High levels of 
copying and distribution of music without permission from or payment to the copyright 
owners means that musicians are unable to survive on album royalties, and must rely on 
concerts and personal appearances for a large portion of their income. Government approval 
is required for large concerts and so the authorities are able to exercise enormous control 
over the income-generating opportunities of musicians. The government also continues to 
control all broadcast media outlets, making it possible for it to severely restrict publicity of 
artists it considers dangerous or distasteful. According to Baranovitch, this has allowed the 
Chinese government to maintain a disproportionate influence over popular content. Although 
alternative material – some of it dealing with politically sensitive topics – is available in 
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China, the popularity of this music has been limited by the availability of promotional 
channels. MTV China, launched in 1993, offers one of the clearest examples of the 
government’s continued interest in the popular music market: 
Except for its emphasis on traditional culture, the official agenda of Music 
Television … closely follows the basic principles that underlie the cultural policy 
of the revolutionary period, allowing for a limited range of expression that 
basically includes only expressions of patriotism and nationalism, and positive, 
idealised sentiments towards life in general (Baranovitch 2003, p.271).  
 
Baranovitch makes an interesting case. However, interviews conducted in 2005 with music 
industry executives from both domestic and international labels, as well as media 
professionals working for Chinese radio suggest that Baranovitch’s comments exaggerate the 
role of politics in the current commercial music sector. According to Jade Wang, Deputy 
Channel Director of Easy FM – a music program broadcast by China Radio International, 
although a state driven music sector still exists, it is not a major part of the commercially 
driven popular music industry. In the 21st century government funded cultural troupes serve a 
different market, producing televised ‘gala’ events for Chinese New Year or Communist 
Party anniversaries, as well as live song and dance performances. Radio stations are much 
more likely to play music by pop singers, produced by commercial labels. While Chinese 
radio would not play music that was overtly anti-government or anti-party, the focus of their 
programming is entertainment rather than politics (Wang 2005, Pulley 2004). 
As a government run radio station, from the first day we set up our domestic 
broadcasting we have been playing popular music rather than music productions 
with lofty messages, such as socialism (Wang 2005). 
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It seems that in the 21st century, faced with soaring economic growth, China’s music industry 
has shifted its focus away from politics, firmly towards profit. Among the music industry 
professionals interviewed for this thesis, there was a sense that there is plenty of room for 
record labels to make money from non-political music – and no point in attempting to 
promote overtly political content – either explicitly promoting or challenging the ideals of the 
government, when consumers are just as happy with love ballads and snappy pop tunes such 
as ‘Mice Love Rice’. Jerry Chillout, Manager and Producer of Newbees Music Production, a 
small Beijing-based label with just four bands, laughed at the suggestion that censorship 
might be an issue for the music industry in Beijing today. When he was asked to elaborate, 
he conceded that it might have been an issue for the industry three or four years ago, but 
these days censorship was the last thing on his mind (Chillout 2005).  
 
Huayi Music’s Vice General Manager, Daniel Zhao was less dismissive of the suggestion 
that censorship is still playing a role in the industry’s operation. In order to release an album, 
domestic artists require a ‘publishing number’ which can only be obtained through a licensed 
publishing company. Foreign companies cannot obtain a publishing licence, and so they have 
no choice but to collaborate with a Chinese partner in order to distribute music. Foreign 
albums must apply for pre-release censorship by the Ministry of Culture – a process that 
takes significantly longer than simply applying for a publishing number from a licensed 
distributor (Zhao 2005). This has been a factor in Huayi’s decision not to release foreign 
albums at this stage. Zhao describes the process: 
It is very hard to release foreign albums in China. In order to get a publishing 
number you have to apply to the Ministry of Culture’s censorship committee – 
song lyrics, album design all have to be approved by the censorship committee. It 
probably takes 2-3 weeks. Then if there is no religion, no sex, no bad language, 
 135 
 
the Ministry of Culture may say OK. Sometimes they will say that certain tracks 
are not suitable to be released, so individual tracks have to be removed. That 
system doesn’t apply to domestic albums. Domestic albums just deal with the 
book number system. Publishing companies themselves are able to issue the 
numbers. That process will only take 4-5 days (Zhao 2005). 
 
As Jade Wang discovered when she was working for Sony Music, the censorship board’s 
tastes continue to surprise many in the industry. Jade recalls Sony’s attempts to release the 
music of Welsh singer Charlotte Church: 
She was 14 or even younger and she sang beautifully, classical music. Why would 
the government have any problem with classical music? Then the feedback from 
the ministry of culture was that they were not so happy with her singing about 
God all the time. It came as quite a surprise, because we would never have 
thought that way (Wang 2005).  
 
The added layer of bureaucracy that confronts foreign artists may be one factor in the 
popularity of local music. Western Artists account for just 5 percent of music sales, and 
regional Asian Artists for a further 50 percent (Scott 2005). Beaker Huang, Business 
Development Manager of Warner Music, China sees the censorship system as a straight 
forward market protection measure, intended to keep foreign artists out while the domestic 
industry develops. This contrasts strongly with views of the film censorship system held by 
many working within the PRC’s film industry, who view content restrictions as an important 
moral and ideological issue for the government. However, while Beaker Huang sees the 
existence of the censorship system as a whole as a form of market protection, he believes that 
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the board’s decisions are made on moral grounds. The censorship board is composed of 
conservative, retired ‘experts’ from various government departments. Beaker Huang suggests 
that this as a deliberate move by the government to add moral authority to the board’s 
decisions and to ensure that a significant number of foreign works are banned (Huang 2005).  
 
Contrary to Baranovitch’s assertions about that state’s continuing power to control what 
ordinary Chinese citizens listen to, it appears that these days the Ministry of Culture’s 
preoccupation with safeguarding the moral standards of the nation has little impact on 
audience access to material: 
If you want anything, if you are a fifteen year old high school student and you 
want to get hold of any kind of music, music videos, documentaries, TV programs 
– go online! They are available. Censorship is not going to stop you (Huang 
2005). 
 
Beaker’s observations about the ready availability of material on the Internet highlight the 
dilemma being faced by the Chinese government as China is transformed by Internet and 
Mobile technologies. Use of the Internet has come a long way since the PRC’s first public 
Internet service, ChinaNet, was launched in 1995 (Qiu 2004). According to the China 
Internet Network Information Centre, in July 2005 China had 103 million Internet users, 53 
million of whom had broadband access. 4.5 million reported accessing the Internet through 
‘mobile terminals and information appliances’ (China Internet Network Information Centre 2005, 
p.6).  
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The government’s efforts to control Internet content have been the focus of much attention, 
particularly in foreign media. In addition to ‘The Great Firewall of China’, an Internet 
firewall intended to monitor and control content entering and leaving the PRC, laws have 
been passed requiring local websites to register with the authorities. The Chinese government 
has also worked with search engines such as Google to filter links to politically heterodox 
websites. However, the focus of the government’s attention appears to be limited to politics 
and pornography, rather than entertainment content and illegal music downloads. If material 
is not available legally it is easy to find it either online or in the form of a pirated disk.  
 
Statistical Challenges 
The absence of reliable statistics on what is being sold to whom is a major hurdle in the 
development of the commercial music industry and enforcement of copyrights in China. 
Unauthorised copying and distribution – in both hard media and electronic forms – operates 
as part of China’s ‘shadow economy’, making monitoring, regulation and commercialisation 
extremely difficult. The difficulties faced by copyright owners in gathering accurate 
information about how often their products are sold or listened to are reflected in business 
practices common in the industry. 
 
At the moment the standard industry practice is to offer content providers a ‘minimum 
guarantee’ – an upfront lump sum for a licence to sell content online. This ‘minimum 
guarantee’ purportedly relates to the minimum number of times a song will be downloaded. 
Content providers should, in theory, receive additional payments for music sales that exceed 
this number. According to Matthew Daniel, in reality the minimum guarantee often operates 
as an outright purchase of rights to sell music online for a given period. Matthew Daniel 
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believes that this practice is largely a result of the lack of transparency or auditing of the 
activities of service providers (Daniel 2005).  
 
Accounting transparency is also a serious issue for copyright owners licensing the 
distribution of their material on CD. Record labels find it extremely difficult to track actual 
numbers of CD sales, and must rely on publishing companies to report sales figures and pass 
on appropriate royalties. As mentioned earlier, it is not possible for foreign labels to publish 
their own material, and local publishing companies must be engaged. Many in the industry 
believe that publishing companies deliberately understate sales figures in order to avoid 
passing on revenue (Wang 2005). The lack of accountability in the music industry value 
chain, combined with piracy, have been two significant causes of record companies’ failure 
to invest in China’s music market (Credit Suisse Equity Research 2005).  
 
There is no doubt that the lack of transparency and piracy dramatically reduce the income 
that copyright owners can expect to receive from royalties. As a result, record labels 
operating in China rely heavily on ‘artist management’ aspects of their business. Artists (and 
their managers) make a sizable portion of their money from personal appearance fees. As a 
result, there is less emphasis on producing popular albums, and more emphasis on gaining 
popularity and profile that will lead to lucrative product endorsement and live appearance or 
performance deals: 
… in foreign countries there is a clear line between publishing deals and record 
deals. But over here you would often find a record label playing all of the 
different roles as a record company, as artist management, as a publisher. They 
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sign all round deals with their talent. They do make sure that once they invest in 
one field they recoup it from every form possible (Wang 2005).  
 
R2G, an independent copyright licensing broker that employs its own web-crawlers, 
estimates that 7,200 websites provide music download services in China. Of these, less than 
10 percent are licensed (Daniel 2005a). R2G believe that all of the music websites operating 
in the PRC in 2005 also provided illegitimate download services. Even sites charging end-
users for music downloads were failing to pass on payment to copyright owners. An absence 
of transparency in the music industry value chain means that ‘accounting piracy’, the 
incorrect reporting of actual numbers of music downloads, is rife. R2G identify the low 
monetisation of content, loss of revenue to piracy, the limited returns available to content 
providers resulting from the prevailing ‘minimum guarantee’ system and the complexity of 
dealing with numerous content service providers as the major problems faced by content 
providers dealing with existing industry models. From a service providers perspective, the 
existing business model presents a related, but not identical set of problems: a lack of content 
because content providers are reluctant to licence; a loss of revenue to sites peddling pirated 
content; the complexity associated with sourcing and licensing content from providers and an 
unattractive pricing structure based on a minimum upfront guarantee (Daniel 2005a).  
 
An ability to audit access to websites and rates of downloading from the Internet to mobile 
devices may represent the greatest source of hope for the development of sustainable revenue 
streams for the music industry. According to R2G, 96.4 percent of digital music users have 
downloaded music over the Internet. 79.6 percent have only ever used a free download 
service. 92.4 percent are satisfied with free music downloading services and 24.3 percent of 
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online music users download cell phone ring tones. A 2005 Credit Suisse report on China’s 
Internet sector and mobile music revolution predicts: ‘…mobile music revenue (content only) 
will increase from RMB2.5 billion in 2005 to RMB 17 billion in 2010, and further to RMB 
30 billion by 2015’ (Credit Suisse Equity Research 2005). 
 
According to Credit Suisse, including piracy, music spending in China accounted for just 0.6 
percent of the country’s GDP in 2004. Legitimate music sales represented 0.3 percent of 
GDP, with legal physical music spending at just 0.01 percent. This compares to 0.17 percent 
of GDP in the UK, 0.11 percent in the US and Japan, 0.6 percent in Hong Kong.  
 
Legal action in Western markets has focussed on shutting down websites. Beijing-based R2G 
are adopting a slightly different strategy, targeting search engines that provide links to free 
downloads. While there are hundreds, if not thousands of websites that offer illegal 
downloads, there are only seven major search engines in China. If search engines can be held 
accountable for the copyright compliance of the websites they provide links to, Matthew 
Daniel believes that a significant market in legitimate content will be stimulated. This 
strategy, which is also being used by the major music publishers operating in China, will be 
discussed in more detail in the next chapter.  
 
Local v International Labels 
According to Universal’s Beaker Huang, while local labels may possess advantages in terms 
of flexibility in operating with China’s music market, International labels are playing an 
important role in the domestic industry’s development. The resources and experiences of the 
internationals will ensure their place in the market’s future: 
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At the international labels, there are always enough albums coming out. And 
that’s a major factor in keeping the whole chain going and keeping the market 
alive. You cannot really depend on local independent labels, because they only 
produce one or two albums every year. And altogether, there are just not enough 
albums coming out of local Indies to hold the whole market. But on the other 
hand, purely locally invested indie labels are, of course, much much more flexible 
when it comes to new business models. And so they can always catch up to the 
latest way to generate a revenue stream. Whereas, the reaction time of 
international labels is always slower (Huang 2005). 
 
There are definite signs that International labels are localising, particularly in terms of 
repertoire: 
[Universal China is]… almost like a 100 percent local company. My boss, me, the 
whole team – we are all from mainland China. We have freedom to find artists, 
we don’t have to report to anyone for the artists and repertoire. And it is only that 
the financial part, of course, is supervised by our office (Huang 2005). 
 
According to Huang, while piracy and free downloading are serious problems, the success of 
artists like Warner’s Stephanie Sun and IR, as well as Sony’s Jay Chow have demonstrated 
that it is possible to make money in the mainland market. Now that it has been proven that it 
is possible to move reasonable numbers of legitimate products, labels need to begin taking 
responsibility for finding artists that appeal to local tastes: 
Warner Music Taiwan created Stephanie Sun and IR. Both of these artists sold 
more than 1.2 million copies – legit copies – in mainland China. And Jay Chou 
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from Sony has been like the pop king over the last three years. Jay Chou’s latest 
album shipped at least 1.8 million copies. These albums help to prove two things. 
First, they tell you the limits of this market. I mean if somebody could sell that 
many copies here, don’t just sit there and complain that the market sucks. And the 
second thing that they proved is what kind of music works here, what kind of 
artists are mostly accepted in this market. And if any other label cannot find that 
type of artist, cannot create that type of music, they cannot just blame it all on the 
market (Huang 2005).  
 
Beaker sees the lack of developed market tastes among Chinese consumers as its most 
exciting feature: 
…the market is like the Wild West. If you play smart, if you find the right artists 
– with the huge population base, you could create a superstar - you could create 
God. Since you cannot really do anything about the intellectual property stuff, you 
had better be focussing on finding the right moves (Huang 2005). 
 
Huang sees finding artists and songs that appeal to Chinese audiences as the key to the 
success of his label in the future, something the label can work towards regardless of high 
levels of copyright infringement. While he acknowledges that China’s music industry is 
producing new business models, he does not believe that other countries will find it easy to 
follow its example:  
I think it will be pretty hard for any other country to duplicate what’s happening 
in the new media business here in China. They just don’t have as many people. 
This is probably the first time that population is not a problem for China. Rather, 
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it is the biggest advantage for some kinds of business. Two hundred million 
mobile users and ten percent of them have installed ring back tone service. And 
there it is. You just create one popular ring back tone and you are rich within 3 
seconds (Huang 2005). 
 
In spite of Beaker Huang’s optimism about the market’s potential, it was clear from his 
interview that failure to control Internet piracy is having a profound impact on the business 
of all of China’s record labels, including Warner: 
… for a long time, the mainland labels thought that their major target are college 
students, because they tend to be willing to accept new things, they are open 
minded, they love music and everything. It took us three or four years to find out 
‘no, they are not our biggest target, they are our biggest enemy. Because as soon 
as they get to college the only way they are going to be spending money on music 
is they keep on spending money to upgrade their PCs so that they can be 
downloading more songs’ (Huang 2005).  
 
A Messy Bureaucracy 
Demand for pirated products is compounded by the complex nature of China’s media 
bureaucracy. The Ministry of Culture is responsible for film censorship, but the State 
Administration of Press and Publication (SAPP) oversees print and broadcast media. A lack 
of coordination between these two bodies often means that consumers are able to read about 
products that have been released in foreign markets in spite of the fact that they may have 
been denied approval for China’s market or are simply not available legally because release 
dates have been staggered by copyright owners. Radio stations regularly broadcast popular 
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music that has not been officially released in China (Wang 2005). There is little co-
ordination between the Ministry of Culture, Record labels, SARFT and radio stations. The 
result of this is that: 
…you have the radio stations broadcasting 24 hours a day - stirring, creating, 
stimulating the demand, but the supply is not in place to meet such demand. It’s 
the same thing with movies. A movie premieres in the US featuring big stars is a 
headline story over here right away. It appears almost instantly on websites, in the 
newspapers or on TV. Information travels really fast, whereas the products are 
delayed (Wang 2005).  
 
Jade Wang sees the situation as a ‘chicken egg, egg chicken’ dilemma: 
…given the current situation in the market, which record store owner, copyright 
owner, movie producer would be willing to give you all of the material required 
for applications months ahead of its official overseas release? But actually to get 
your product out onto the market, to achieve a similar release date, they need to 
do that (Wang 2005).  
 
According to R2G’s Matthew Daniel, regardless of the bureaucratic maze that confronts 
commercial music, it is up to copyright owners, not the government, to take the action 
necessary to build a sustainable industry:  
The government have made the laws but it’s not their job to police issues. 
Pornography and politics are seen as different because they affect the moral fibre 
of the people, but music is not the national agenda. It’s up to entrepreneurs to 
prove their case (Daniel, quoted in Scott 2005). 
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Although China’s 2001 copyright law requires state-owned media outlets, including radio 
stations, to pay royalties to copyright owners when using copyright music, in practice radio 
stations are not making these payments. According to the Music Copyright Collection 
Society of China (MCSC), negotiations are under way with the State Administration of 
Radio, Film and Television (SARFT) – which has agreed that broadcasters should pay to use 
music on air. However, an agreement has not yet been reached on what this amount should 
be. According to the MCSC, because radio stations are owned by the state, it is difficult to 
compel them to pay. Taking legal action against SARFT may be considered if negotiations 
fail, but the MCSC enjoy a considerably lower official status than SARFT and are reluctant 
to take such steps (Gang 2004).  
 
Signs of Change? 
Nonetheless, interviews conducted in Beijing in 2004 and 2005 suggest that China’s legal 
system has improved dramatically since 2001. There is genuine optimism about the state of 
China’s laws, and optimism about the effectiveness of the legal system among members of 
the music industry. Although levels of education about the particulars of copyright within the 
film and music industry are mixed, companies are beginning to use the law to exert their 
rights. One record label executive, interviewed on the condition of anonymity, has been 
involved in the prosecution of more than two hundred cases since 1989. As a result, he has 
earned himself a nickname within Beijing’s legal circles: ‘the renowned suer’. ‘The 
renowned suer’ heads one of China’s largest domestic labels. 
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According to this executive: 
Although China’s legal system still has many shortcomings and loopholes, I am 
extremely grateful to it. We have received a great deal of support in our efforts to 
prosecute. Without this kind of support it would have been impossible for us to 
have won the several million RMB in compensation that we have been awarded. I 
am optimistic about the future of the Chinese legal system. (Anonymous 
Interview, 2005) 
 
While the ‘renowned suer’ has been very pleased with his experiences of the judicial process, 
he remains frustrated and angry about levels of political and bureaucratic involvement in 
China’s illegal disc copying industry. He pointed out that in order to import a new CD 
copying plant the stamps of approval of no less than five government bodies are required. 
This means that plants are being imported into China with the tacit knowledge of the 
authorities. Although some of these plants do have a legitimate purpose, 95 percent piracy 
rates of his company’s products would seem to indicate that the vast majority do not. 
Changes in formal legislation and the development of a judicial system are positive steps. 
But the persistence of high levels of piracy in China makes it clear that on their own they are 
not enough. Bureaucratic, political and social factors continue to play an important role.  
 
Beijing’s ‘renowned suer’ is more aware of the social and political context of China’s new 
copyright laws than most. While he has been successful in all but one of his cases – a total of 
nearly three hundred – he is beginning to find it harder to access the services he relies on to 
collect evidence. In 1997 China established a ‘Disk Production Source Identification Unit’ – 
a unit of the police capable of examining discs and identifying the plant that produced them: 
http://www.discgov.com . This kind of forensic work is crucial to the cases of copyright 
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holders alleging that their property is being copied and sold illegally. The unit allows 
copyright owners to identify the plant that a disc has come from, and then to compare that 
information with copyright licensing records. This service represents an important piece of 
the infrastructure necessary for civil action against pirates and makes it possible for copyright 
owners to take action independently of the state. 
 
Frustratingly, for the ‘renowned suer’ bodies such as the Disc Identification Unit also 
represent a link between the newly developing legal system, and existing government 
structures – including networks of influence and corruption. According to this executive, at 
least one of his cases has been unsuccessful because the Disk Identification Unit refused to 
process his company’s evidence. His company has other cases on hold – waiting on 
information that must be supplied by the unit. The renowned suer claims that the delays they 
are now facing are a result of pressure being placed on the Disk Identification Unit by senior 
sections of the Chinese government. He has been told that the Disk Identification Unit has 
been asked not to process his evidence because senior government officials have an interest 
in the disk copying plants he hopes to have shut down.  
 
Because China’s statute of limitations prevents cases being brought more than two years after 
the alleged infringement occurred, if the disc identification unit delays evidence for this 
length of time then suing for the infringement in question becomes impossible. This example 
highlights the fact that sound laws and an earnest judiciary cannot, on their own, undo the 
effects of corruption. To the extent that corruption remains a serious problem, formal 
copyright laws can have little effect on the business models of those working in the industry.  
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In the case of the ‘renowned suer’ at least, his company has been able to derive a significant 
income from its legal action. The renowned suer has successfully represented himself in 
court, a fact that suggests that the legal system is relatively simple to deal with – at least 
where straight forward cases are concerned. Although the damages awarded by the court are 
not equal to those that might have been enjoyed if piracy did not exist, they have served as a 
valuable income stream for the company. Nonetheless, the renowned suer remains adamant 
that it will be impossible for China’s music industry to develop while piracy rates remain so 
high.  
 
Business Strategies 
As the renowned suer demonstrates, there are labels in China that are adopting litigation as a 
strategy for making money. However, this approach is limited. Other record labels 
interviewed acknowledged that litigation played a role in their business plans, but suggested 
that it could not be relied on as a long-term source of income. Huayi Music’s Daniel Zhao 
describes his company’s approach: 
We have hired a law firm to collect evidence of piracy. They go through their own 
process of suing CD manufacturers and publishing companies; there are probably 
10 or 20 different pirate versions of our products. They will sue for 2-3 million 
RMB. If pirate manufacturers want to settle things quietly, they don’t want to go 
to court, they may pay some of the fees. We can use this strategy to get some of 
our money back. (Zhao 2005) 
 
However, when asked whether it is an important aspect of his company’s approach to 
business, Daniel Zhao was clear that it was not: 
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Its part of our model, but it’s not a major business strategy. We have ongoing 
legal action, but, really, you can’t depend on making money out of it. Its true for 
other small companies … they’re small, they only have a couple of artists, and 
sometimes it works (Zhao 2005). 
 
One executive, who wished to remain anonymous, suggested that the risk that record labels 
would embarrass the authorities by drawing attention to their failure to enforce intellectual 
property rights outweighed any benefits of litigation. He believed that keeping on the good 
side of regulators and government was more important than aggressively pursuing copyright 
violators.  
 
Protecting Content Online: 
China’s central government has undertaken a number of publicity campaigns encouraging 
consumers not to purchase pirated audio-visual products, including television and billboard 
advertisements with slogans such as ‘be a good Beijinger, resist piracy’. In spite of these 
efforts, Chinese consumers face little, if any, moral stigma related to music downloading. 
Consumers are now used to downloading music without paying, and even if they did want to 
download legally, few legitimate services are available. The development of an extensive 
broadband network in China’s cities and growing levels of PC ownership among the 
emerging urban elite are also resulting in high levels of music downloading. MP3 
downloading is especially common among university students and young professionals, who 
often have access to the Internet, an interest in music and the skills to engage in this activity. 
Consumers have no incentive to pay for MP3 downloads. Chinese Internet search engines 
such as Baidu (http://www.baidu.com.cn) and emule (http://www.emule.com.cn) provide 
 150 
 
fast, free, easy music downloading. Members of the public have never been prosecuted for 
downloading music illegally, although action has been taken against some websites by 
copyright owners (China Economic Review 21 September 2005, Daniel 2005).  
 
In an interview with the Music Copyright Collection Society of China in 2004 the agency 
claimed to have no statistics on the number of users downloading music from the Internet, or 
the number of websites providing music downloading services within China, either paid or 
free. The society claimed to have signed agreements with about a hundred websites, but 
conceded that this was a tiny percentage of the total number that must be operating (Gang 
2004). Perhaps unsurprisingly, by October 2005 the major music publishers operating in 
China had withdrawn their digital rights from the Music Copyright Society of China, 
preferring to pursue alternative methods of collection, including dealing directly with service 
providers (Scott 2005).  
 
The Role of DRM and Alternatives 
The term ‘Digital Rights Management’ (DRM) refers to a range of techniques that use 
information about rights and rights holder to electronically manage copyright material and 
the terms on which it is available to users (Department of Communication, Information 
Technology and the Arts 2005). DRM has been used extensively by copyright owners in the 
United States, Europe and Australia to manage content and legal rights online. Techniques 
such as digital watermarking allow copyright owners to embed information about the author, 
publisher and terms and conditions of use within copyrighted data such as films or music. 
Digital watermarking makes it easier for copyright owners to trace and, if they desire, 
prosecute, copyright violators. One example of this might be a person who purchases a legal 
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copy of a CD or DVD and then uploads it onto a filesharing network illegally. Other 
copyright protection technologies are commonly used by companies such as Apple i-tunes 
music store and Napster to limit the number of times a given music file can be copied and the 
number (and even type) of devices the file can be played on.  
 
The biggest challenge for DRM in China is the availability of un-protected content. It is 
unrealistic to expect users to pay for content that carries restrictions relating to the ways in 
which it can be copied, shared and re-distributed while unrestricted versions of the same 
material are available for free elsewhere. Current levels of piracy are forcing copyright 
owners in China to develop business models that take into account the distribution 
environment. Major record labels originally attempted to charge Chinese audiences prices for 
CDs comparable to those demanded in markets such as the US and Australia. However, since 
2003, all of the major labels have lowered their prices in an attempt to compete with pirated 
products (Danel 2005, Zhao 2005, Tsao 2005). Advertising, product endorsements and 
sponsorship are also being pursued as important strategies to generate revenue streams. 
 
Ring tone downloads and ring back tones are arguably more significant as a source of income 
for many Chinese music industry players than royalties from album sales. Artist management 
services, which allow record labels to capitalise on advertising, publicity and concert fees 
generated by their stars, are also much more significant in the Chinese music industry than 
they are in markets where intellectual property rights are easier to enforce. In this 
environment, new technology, which can be engineered with controlled distribution in mind, 
will play an important role in China, where existing media formats, such as cassettes and 
CDs, are already established as the centre of a massive industry of un-regulated distribution. 
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It is highly unlikely that the genie can be put back into the bottle when it comes to 
established piracy networks. Nonetheless, technological developments that force content to 
pass through a limited number of regulated portals may help to secure new income streams in 
the future. 
 
The success of mobile content services in an environment where most copyright owners are 
struggling to realise the value of their intellectual property may provide lessons for the sector 
more generally. The fact that consumers have no choice but to purchase mobile services from 
a restricted number of mobile providers makes it possible, for the most part, for copyright 
owners to monitor the distribution of their products. It is conceivable that similar 
arrangements with IPTV service providers may help to resolve some of the problems 
associated with micro payment for online content as the sector develops.  
 
Greater transparency and accountability within China’s group collection agencies, as well as 
among Internet service providers and search engines will also be crucial to realising the 
potential of China’s copyright industries. The availability of illegal online content cannot be 
controlled without such changes. But reducing the availability of free online content will not 
be enough. China’s copyright owners will also have to ensure that legitimate content is 
available quickly, conveniently and easily to consumers when they want it. The impact of 
DRM measures on the attractiveness of the content being offered will need to be considered 
in the context of this supply/demand equation. 
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Conclusion 
It is possible that the copyright environment may force film and music businesses operating 
in China to move away from a royalty-based system of content provision. Advertising is 
already playing an important role in generating music industry income. It may be necessary 
for record labels to consider an integrated business model, in which content is given away 
online, in exchange for audience numbers and willingness to purchase mobile content 
services, merchandise, tickets to live performances and other associated products. It may be 
time for China’s music industry to accept that the intrinsic value of their products lies in the 
ability to attract audiences, to entertain, and to spark an interest in purchasing associated 
services. Consumers who are used to receiving content for free will not willingly shift to a 
system which expects them to pay. This will be particularly true if the products they are 
asked to purchase are rendered less attractive and convenient to use by DRM restrictions.  
 
The next chapter will explore in greater detail the role of business practices in filling the gap 
between formal legal protection and the realities of dealing in creative content. Is a new 
approach to the role of copyright in the value chain an alternative to strict enforcement? How 
do the film and music industries respond to innovations in technology that make greater 
control of distribution possible? Are there lessons that can be learned by the film and music 
industries of other countries? 
 
 154 
 
Chapter 5 
 
Innovative Business Strategies: New Approaches to the Role of Copyright 
Film and music are clearly two distinct industries within China’s broader creative industries 
sector. Both are in the midst of transformation but the challenges faced by each industry are 
different. While the music industry is moving quickly towards new forms of distribution to 
secure income streams, the film industry is struggling to draw audiences back to the cinema 
so that royalty payments can be generated. While enforcing copyright law is a problem for 
both film and music, it is just one challenge among the many both face as they embrace the 
market. The fact that copying and distribution cannot be controlled to the same degree in 
China as in other markets is prompting those working in the film and music industries to 
begin taking new approaches to the role of content in their business models.  
 
This chapter will begin with a general overview of the three companies chosen as industry 
case-studies. It then goes on to outline Huayi Film, discussing its approaches to financing and 
the role of copyright in its business strategy. Comparisons will be drawn between Huayi 
Film, a commercial operation and the Forbidden City Film Company, the state-owned film 
Production Company discussed in Chapter Four. I will then move on to Huayi Music, 
examining the company as an example of the challenges faced by China’s emerging 
commercial music sector and the strategies being adopted to overcome these. Finally, R2G 
will be discussed as an illustration of the way private entrepreneurs are moving to fill gaps in 
monitoring and regulation services provided by the government. 
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Overview 
This chapter discusses three companies leading the field in the development of innovative 
strategies for generating revenue from content: Huayi Film, Huayi Music and R2G. Chapter 
Two introduced the idea of entrepreneurial governmentality: a disposition that allows 
entrepreneurs to understand economic and social relationships in terms of symbolic 
commodities such as risks, capital profits, costs, needs and demands (Yurchak 1999). There 
are clear signs that the businesses discussed in this chapter have already developed an 
entrepreneurial governmentality in relation to both the copyright material and services their 
businesses are able to offer consumers. There is no doubt that each of these businesses thinks 
of content as an asset and understands the entitlements granted to them under the copyright 
law. These companies are actively developing business models that take advantage of the 
possibilities for enforcement open to them in the present environment and which are also 
capable of functioning in spite of continuing high levels of unauthorized copying and the 
difficulties associated with controlling distribution. Huayi Film employs its own staff to audit 
cinema audiences. Huayi music has been quick to respond to new commercial possibilities 
arising from a combination of mobile technology and the Internet. As a private company, 
R2G are offering copyright management and auditing services to content owners where the 
government is failing to provide these.  
 
These three cases suggest that a number of Chinese film and music businesses, particularly 
new market entrants, have a comprehensive understanding of the possibilities available to 
them under the new copyright law. As companies that stand to benefit directly from the 
expansion of intellectual property rights, Huayi Film, Huayi Music and R2G are actively 
lobbying for greater enforcement of these rights and are themselves taking responsibility for 
promoting better understanding of copyright law among both consumers and regulators.  
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Huayi Film and Huayi Music are two arms of the media company Huayi Brothers Media 
Group. Huayi Brothers started out as an advertising agency in the late 1990s. It has since 
expanded its media operations to include film and television production, talent management 
services, and most recently music production and publishing (Xu 2005, Zhao 2005, Jin 
2005). Huayi Film and Huayi Music are two distinct divisions of the company. While Huayi 
Film and Huayi Music are eager to operate collaboratively in order to build on the company’s 
existing position in the market, in their day-to-day functioning the two sections operate 
independently of each other (Zhao 2005). Huayi Music is a much newer addition to the 
Huayi Media Group’s operations than Huayi Film – which has already established itself as 
one of the most successful film operations in China (Landreth 2005). Huayi Film and Huayi 
music each face unique challenges. Nonetheless both companies offer a clear example of the 
central role that new technologies and advertising are playing in the commercial film and 
music success in China.  
 
Huayi Media Group’s background as an advertising company has resulted in a strong focus 
on the use of advertising to capitalise on content’s power to attract audiences (Wang 2003b). 
While neither Huayi film nor Huayi music has abandoned the goal of stronger enforcement 
of copyright, there is an acceptance that in China’s current intellectual property environment 
other revenue sources must be actively pursued. Product promotions and advertising are 
considered central to their ability to generate profits in the face of a difficult copyright 
environment (Xu 2005). Huayi Film and Huayi Music clearly demonstrate the key role of 
integrated business models that draw on a range of revenue streams in China’s developing 
commercial film and music industries. These case studies support the general picture of the 
industries that emerged through interviews with a wide range of film and music players.  
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The case of Beijing-based R2G provides insight into a different aspect of the role of 
copyright in China’s emerging creative industries. R2G is a private company, established by 
a group of music industry executives turned entrepreneurs in 2004 (Daniel 2005). The 
company’s main goal is to find ways of generating revenue from digital music in China 
(Daniel 2005a). R2G has established China’s first centralised music distribution platform and 
offer copyright owners content management and licensing services, as well as a service that 
independently tracks download statistics from websites offering digital content (China 
Business Weekly 9 May 2005, Billboard 9 May 2005). R2G’s biggest innovation is their 
ability to transparently monitor the number of times a track is downloaded from the Internet 
(Music Industry News Network 27 April 2005). As mentioned in the previous chapter, a lack 
of transparency and accountability is one of the biggest stumbling blocks for China’s 
commercial music industry. R2G’s plan is to work with content owners to manage copyright 
in digital music on a revenue-sharing basis (Daniel 2005).  
 
In addition pursuing a number of strategies intended to increase the market’s demand for 
legitimate content, R2G are also involved in the development of software that will allow 
them to link digital music to advertising messages. One example of this is software that 
automatically plays a particular advertisement on a user’s computer or mobile phone when a 
downloaded track is played (Daniel 2006). The software can even be configured so that a 
particular advertisement is viewed when a specific song is played, regardless of where the 
song was downloaded from. Potentially, advertisers could choose particular songs or artists 
to be associated with their brand: Nike might pay to have their advertisement appear every 
time a Beatles song is played, for example (Daniel 2006). Although the legal challenges 
associated with managing the copyright issues involved in this type of development are not 
minor, such approaches would make it possible for China’s digital music market to move 
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towards giving away content but receiving income from advertising, rather than depending 
on a substantial change in established patterns of digital music consumption.  
 
When asked whether music models that require users to pay a fee per download could 
succeed in China interviewees suggested that it was unlikely (Daniel 2005, Zhao 2005, Ke 
2005). All of the film and music industry professionals interviewed in the course of this 
thesis were aware that China’s government has taken steps to strengthen its formal copyright 
law. There was a general sense that while progress is being made, the copyright system 
remains weak and it will be some time before the situation improves. Rather than looking 
towards the courts to enforce their legal entitlements, film and music companies are actively 
working to develop business strategies capable of generating profits in spite of very high 
levels of piracy.  
 
Case Study 1: Huayi Film 
Although China’s film industry faces numerous challenges, the Chinese government’s 
growing willingness to allow private corporations to make films designed to entertain and 
generate profits is allowing innovation and commercial development. Huayi Film, a highly 
profitable company with a commitment to winning audiences, satisfying advertisers and 
avoiding conflict with the censorship board provides a clear example of the ways that a new 
generation of entrepreneurs are transforming the industry. Although unauthorised copying 
and distribution remains a concern, the entrepreneurs responsible for Huayi Film’s 
commercial success are keenly aware of the value of their intellectual property rights. The 
company is actively exploring creative approaches to generating revenue from feature films, 
including exploiting the medium’s potential as an advertising tool. The company is also 
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exploring technological and marketing strategies in order to gain maximum control over the 
distribution of their products. 
 
Huayi Brothers is a privately owned mainland film production company that has taken 
China’s film sector by storm in recent years. After establishing itself as an early success story 
in the mainland’s advertising industry, Huayi moved into the film business in 1999 (Wang 
2003b). Since then, the company has been responsible for twenty feature films and annually 
produces more than two hundred hours of television drama. It also continues to maintain one 
of Beijing’s biggest advertising agencies, runs a major talent agency (Jones 2005). It has 
recently established a music arm (Zhao 2005) which will be discussed in more detail later in 
this chapter. Huayi have succeeded where few other mainland film studios have been able to 
- producing privately funded films that have, almost without fail, made money. In 2003 
Huayi released the two most successful domestically produced films in China: Cellphone 
[shouji] which was ranked no.1 in box office takings (excluding foreign imported films) and 
Warriors of Heaven and Earth, which ranked no. 2. In 2004 Huayi’s release of A World 
Without Thieves brought domestic box-office returns of 1.15 billion RMB (ranked second 
most successful domestic production, behind House of the Flying Daggers). The Huayi 
invested Kung Fu Hustle grossed similar returns (Xu 2005).  
 
Huayi are unrelenting in their view of their activities as commercial, rather than artistic or 
ideological. According to Wang Zhonglei, company director:  
 ‘We believe that not obeying … basic business principles is the biggest obstacle 
that prevents Chinese films from entering into the free market. Even today in this 
field, people still mix so called art films and so called commercial films together. 
Because they often use the excuse that their film is an ‘art film’ they can then 
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deny responsibility for not making high quality films. We understand that if we 
want to survive we had better change our attitude towards production quality. 
Because we know very clearly that we are first of all a business. Seeking a good 
profit on our investments is our basic purpose (Wang 2003b).’ 
 
Huayi’s success has, in large part, been the result of innovative approaches to financing, 
marketing and distribution. The company has made a deliberate decision to shun the art 
house genre. Instead, it has taken an explicitly commercial approach to production and 
marketing. Although Huayi works closely with Columbia Tristar and has distributed its films 
in foreign markets, it is also clear that its primary target is a mainland audience. As such, 
Huayi is not interested in making films that will be turned down by the censorship board for 
domestic distribution (Xu 2005). Great pains are taken to ensure that scripts are not only 
artistically sound but also likely to be commercially successful (Wang 2003b). Producing 
films that China’s authorities are comfortable with is a key aspect of this process. In Chapter 
Four I discussed Chen Daming, a director committed to making films for mainland audiences 
and to working within the censorship board’s demands to ensure that they will be seen by 
Chinese audiences on a mass scale (Chen 2004). Shortly after our interview, Chen Daming 
was selected by Huayi to direct their latest film One Foot Off The Ground (Goldkorn 2004). 
Chen Daming’s desire to work within the bounds of China’s commercial film production 
system and to make films that Chinese audiences will be able to enjoy through the cinema 
obviously fits well with the goals of Huayi Film.  
 
Huayi’s explicit focus on making commercially successful films, rather than aspiring to 
loftier artistic or moral goals contrasts strongly with groups such as the Forbidden City Film 
Company. Unlike the Forbidden City Film Company, a state-owned studio which is 
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struggling to redefine itself in the context of a rapidly changing commercial and political 
environment, attempting to satisfy censors, audiences and government funding bodies, Huayi 
was established as a wholly privately owned, wholly commercial enterprise. As such, 
although Huayi films must pass through the censorship process, the company does not have 
the institutional or political baggage of state-owned film groups. Like Chen Daming, Huayi 
founding partner Wang Zhongjun and many of the company’s employees have lived, worked 
and been educated overseas. The modern, commercial, high production value approach of the 
company is reflected in its appearance: sleek, new buildings with an air of European 
sophistication, the quiet hum of centrally ducted heating and cooling, English speaking staff 
in classy suits and impressive promotional packs on-hand for enquiring researchers.  
 
Huayi’s polished approach to company presentation and eagerness to present a public face 
consistent with one of China’s most modern, successful media groups could not contrast 
more strongly with the Forbidden City Film Company. The Forbidden City Film Company is 
staffed by scriptwriters, producers and directors who learned their craft making propaganda 
films for the state. When I conducted my interviews at their Beijing Studio in May 2004 it 
was in a building typical of China’s state-owned enterprises: run-down with peeling paint, 
cement floors, wall mounted bar heaters and the occasional dusty desktop computer. My two 
interviewees at the Forbidden City Film Company were still struggling to come to terms with 
what the term ‘intellectual property’ meant, and how copyright might play a role in 
scriptwriting and film production. The staff I interviewed at Huayi Brothers Film Production, 
on the other hand, displayed a firm grasp of their legal entitlements and the role of copyright 
in their industry. According to Leah Xu: 
Intellectual property is key to the film production value chain. Unless you have 
enforceable intellectual property it is impossible to manage or derive value from 
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investments in creative products. Huayi have found product placement as one part 
of its business model solution, but its still heavy going (Xu 2005). 
 
Unlike the Forbidden City Film Company, which relies heavily on state funding and appears 
to have little interest in seeking out advertising collaborations or product-placement 
opportunities, a key aspect of Huayi Film’s commercial success has been its approach to film 
as a forum for advertising, rather than as a primarily artistic or political genre. Huayi is able 
to use its experience, reputation and contacts as an advertising agency to leverage investment 
in its films (Jin, 2005). In 2005 Leah Xu, Vice President of Huayi Film Financing, estimated 
that approximately 50 percent of total film revenue is derived from product placement by 
major international advertisers, including BMW and Motorola (Xu 2005).  
 
Huayi made its debut into the commercial film industry with the release of Feng Xiaogang’s 
Sorry Baby in 2000. Feng Xiogang proved willing to mould the film around Huayi’s 
advertising demands. As a result: 
The cooperation with Feng Xiaogang earned us ten million Yuan in advertising 
income even before his motion picture ever finished its production. It provides us 
not only with a greater return on our investment, but also a much more accurate 
prediction of potential profits. This almost single-handedly created a miracle in 
this industry. Because of Feng’s cleverness, in placing all those ads in the movie, 
it not only brought audience acceptance, but also created an overflow of business 
for the clients. We could say that in this particular method of producing a film, the 
investors, the audience, the production crew and the advertising clients are all 
winners (Wang 2003b).  
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It is arguable that product placement in films and advertising ‘tie ins’ are as old as the 
commercial film industry itself. Evidence of such activities can be found in some of the 
earliest Hollywood productions. However, the use of these kinds of commercial techniques 
by China’s film industry is a new development. The industry’s more traditional role as a 
source of state funded propaganda did not allow much time for commercial techniques of 
film financing to develop. Nonetheless, product placements are proving enormously valuable 
in today’s highly competitive film market. In the same way that radio and television stations 
‘give away’ entertainment in exchange for ratings, which they are then able to sell on to 
advertisers, advertisers whose products appear in Huayi Brothers films do not really care 
whether the films are distributed legally or illegally. As long as people watch them and are 
exposed to the product that is being advertised, companies that have paid money to gain 
audience attention and to build their brand’s profile and presence in the market are satisfied. 
This strategy helps take pressure off royalty payments or government subsidies as the only 
sources of income for film producers. 
 
While Huayi’s advertisers might not be particularly fussed about whether their products are 
seen in legally distributed or pirated copies of a film, Huayi themselves are firmly committed 
to maximising the impact of copyright on their bottom line. Huayi see themselves as a long-
term player, and are committed to using their influence and resources to change China’s 
intellectual property environment. This commitment to making consumers aware that piracy 
is not just illegal, but immoral is evident in the film Big Shot’s Funeral (2001). Big Shot’s 
Funeral includes a humorous scene in which a company that manufactures DVD players 
designed primarily to play pirated DVDs is denied the right to sponsor the main character’s 
funeral. The point is made that the main character, a charismatic director, would never 
approve of a DVD player that encourages people to watch pirated films. After all, pirated 
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films deprive the industry of legitimate income and the directors, cameramen and production 
staff at the centre of Big Shot’s Funeral are far from rich. 
 
Huayi’s commitment to reducing unauthorised copying and distribution of its films extends 
far beyond humorous reminders that piracy has a negative impact on artists. The company is 
also committed to actively pursuing every form of revenue it is legitimately entitled to, 
including income generated by theatre admissions and the sale of legitimate DVDs. Leah Xu, 
Vice President of Huayi Film Financing, openly admits that it is not possible to prevent 
illegal copies of Huayi films from making it onto the market. It is equally difficult to 
completely eradicate underreporting of ticket sales by Chinese cinemas. In spite of this, the 
company works to ensure that legitimate copies of Huayi films are available at a reasonable 
price to consumers. Huayi also make a considerable investment in strategies designed to 
minimise the underreporting of theatre admissions by cinemas. Huayi watermarks every film 
print using an individualised code. This makes it possible to trace the source of leaks if 
unauthorised copies taken from original prints appear for sale. While it is still extremely 
difficult to prevent lower quality pirate versions – shot using a video camera smuggled into 
the cinema – this technique does help prevent high quality pirate versions from making it 
onto the market.  
 
It is common for Chinese cinemas to under-report ticket sales both by fabricating attendance 
numbers for reported screenings, and adding unofficial screenings to their programs. These 
practices allow cinemas to avoid making royalty payments to film distributors and are made 
possible by China’s lack of a transparent, centralised electronic ticketing system. In order to 
minimise these practices, during the first weeks of a new film’s release Huayi pay their own 
staff to scrutinise session schedules and to stand at the doors of cinemas and count the 
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number of people who walk in. Huayi spent two million RMB (US$251,000) on this kind of 
work for the release of the 2003 runaway success Cellphone (Xu 2005). Perhaps more 
controversially, Huayi also admit to paying distributors to ensure that they only deal in legal 
copies of Huayi films, particularly in the first few months of a film’s release on the market. 
Huayi also offered two million RMB US$251,000) to distributors not to deal in pirated 
versions of Cellphone (Xu 2005). Huayi is also using another strategy to minimise 
unauthorised copying and distribution: it has dropped the price of legitimate copies of its 
product to around 15RMB (US$1.90). This is approximately a third more than the going rate 
for unauthorised copies. Even so, Leah Xu, vice president of Huayi Film Financing estimates 
that unauthorised distribution of Huayi films remains at above 90 percent (Xu 2005).  
 
Huayi Film and the Internet 
Illegal disc copying is just one form of copyright infringement affecting the music industry. 
In China, as in other markets, the Internet is already a popular source of music and 
increasingly, film. The vast majority of film and music content downloaded in China is done 
so without payment to copyright owners (Daniel 2005). In 2004 Huayi Brothers film 
production made industry history by selling A World Without Thieves (2005) to an Internet 
service provider for online distribution – the first time the rights to a Chinese film have ever 
been sold for this type of distribution. Huayi made A World Without Thieves available to 
Internet users at a pay-per-view rate of 5RMB (approximately US $0.62). While the website 
offering the legitimate download attracted a lot of hits, not many people used the site to 
purchase the film. According to Leah Xu, Huayi did not sell the rights to the online 
distribution of A World Without Thieves because it hoped to make a profit, but because it is 
aware that unauthorised Internet distribution of films is a growing problem in China. Huayi 
wanted to make it clear to the market that this type of activity is an infringement of 
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copyright. Making A World Without Thieves available for online purchase was about marking 
out the film industry’s territory and educating the public (Xu 2005).  
 
While Internet Protocol Television (IPTV) services are still in their infancy in China, Leah 
Xu expects that this mode of distribution will play an important role for Huayi in the future 
(Xu 2005). IPTV allows users to view television pod casts, online content and to play online 
games on a television set using a broadband connection (The Internet Stock Blog 22 March 
2005). Last year, Hewlett Packard and Orca Interactive completed the installation of 
demonstration IPTV systems in Beijing and Shanghai. The companies plan to offer mainland 
telecom carriers and service-providers video-on-demand, personal video recording, pay-per-
view and games services. China Netcom is planning a major rollout of IPTV services in 2006 
in many cities in northern China, and China Telecom already offers an unlicensed form of 
IPTV in areas that include Shanghai, Guangzhou and Hangzhou (The Internet Stock Blog 22 
March 2005). TCOM, another major digital content distribution player, is also in the process 
of building a mainland IPTV business, partnering with 3G Dynasty Incorporated and China 
Netcom to provide Internet and mobile phone and television subscribers with pay-per-view, 
video-on-demand and subscription network service packages (TV Over.Net, 2005).  
As with music distribution through mobile devices, Xu believes that one of the biggest 
benefits of these new forms of distribution will be copyright owners’ ability to monitor the 
number of times a product is distributed. She also has high hopes for physical protection 
measures that will be built into a new generation of viewing devices. Leah Xu believes that 
new technologies that make unauthorised distribution harder, combined with a distribution 
model that offers consumers an attractive service, rather than content alone, will be key 
drivers of profitability in the future (Xu 2005).  
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Case Study Two: Huayi Music 
While Huayi has established itself as a highly successful player in the film industry, its music 
division is still in the process of working out what the most successful strategy for the sector 
is likely to be. Huayi Media Group merged with the Rolling Stones’ China based affiliate, 
rock label Jungle Music, in November 2004 to create Huayi Music. By August 2005 Huayi 
Music had released seven albums. It was actively considering the strategies it would adopt in 
the future. In spite of the company’s experienced staff and established talent management 
division, when interviewed in August 2005 Vice General Manager Daniel Zhao was 
concerned that Huayi Music was not meeting its sales targets. Daniel Zhao, who worked for 
Sony until 2001, repeatedly referred to China’s ‘shrinking music market’ – declining sales of 
traditional CDs and the impact of music downloading on business: 
…the music market is still weak when compared with the film market. We 
estimated our sales figures when we opened and, even six months ago, we were 
meeting these targets. Piracy and MP3 downloading have been shrinking the 
market. Ring tones are also distracting the people away from more traditional 
purchases (Zhao 2005).  
 
Because it is extremely difficult to generate income from album sales or music royalty 
payments, artist management is an important line of revenue for most of China’s record 
labels. In contrast to western markets, where artist management and music are generally 
separate, in China it is not possible for record labels to make money from album sales alone. 
Assigning a record label with management rights is considered one of the most important 
aspects of an artist’s contract. As a result, each time an artist performs or appears the record 
label receives a percentage his or her ‘personal appearance fee’:  
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We own both the music rights and the artist’s performance rights. As a result, we 
get a certain percentage of the artist’s performance fee every time they appear in 
public (Zhao 2005).  
 
Artists such as the Huayi-signed Yu Quan duo can earn up to 200 million RMB (US$25 
million) a year in performance fees. However, at the time of his interview in August 2005 
Daniel felt that artists were struggling to find tour and performance opportunities (Zhao 
2005).  
 
Huayi Music’s business model differs from the standard model adopted by both Chinese and 
International record labels. Generally, record labels operating in China’s market produce an 
album and either license or sell it to a distribution company. As mentioned earlier, by law, 
foreign companies cannot distribute their own works within China: a local partner or third 
party distribution company is required. Huayi have taken the slightly unusual step of 
obtaining their own distribution license from the Ministry of Culture, which allows Huayi to 
both produce and distribute music using specially issued ‘book publishing numbers’ (Zhao 
2005). This system also entitles Huayi to control the pre-publication censorship process of all 
of its domestic artists. Huayi have already acted as the distributor for the albums of a number 
of other prominent record labels, including Birdman Records, which produced the number 
one selling Two Scale Wings (liangzhi hudian) as well as Taihe Maitian, another leading 
domestic label (Zhao 2005). Daniel Zhao believes that controlling its own publishing 
operations will give Huayi Music an edge over other labels when it comes to promotion and 
sales. At present Huayi Music is only dealing with wholesale distributors. Once the label has 
more albums under its belt it also plans to set up Huayi Music stands in music stores around 
China (Zhao 2005).  
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Although Huayi’s original business plan included a new media division, the sale of music to 
mobile devices was not expected to act as the company’s main source of income. Rather, it 
was anticipated that distribution, artist management, personal appearances, product 
endorsements and concerts would be Huayi Music’s most significant sources of revenue. 
According to Daniel, Huayi were caught by surprise by changing market conditions. Artist 
management and performance fees have become harder to come by thanks to tighter 
monitoring of spending by government departments on official functions that have provided 
artists with substantial sources of income in the past. At the same time, the sale of music to 
mobile devices has taken off (Zhao 2005).  
 
Huayi’s first indication of the money to be made in ring tone downloading came when it 
agreed to act as the distributor for the Birdman Records album Two Scale Wings: 
Birdman came to us and said we want to use your distribution team to release the 
album for us. So we said, OK, we’ll give it a try and this will be our first album. 
The deal was very particular because we were just taking care of distribution. … 
then suddenly their song really took off. The album has now sold more than 
450,000 units. These artists didn’t do any promotion –nobody knew about them 
before this album. Because he was so popular a lot of SPs were using his songs as 
ring tones, so he really got heard all over China (Zhao 2005).  
 
Because Huayi had only signed a distribution deal with Birdman records, it did not enjoy the 
full benefit of the album’s success – a missed opportunity that Daniel Zhao obviously regrets: 
At the beginning [Birdman] had no idea how this new media could be used to 
generate income for their artists. This song liangzhi hudie [Two Scale Wings] was 
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on top of China Mobile’s song charts for March, April and May 2005 – three 
months – in the top 3. The number of downloads for this song as ring tones was 
about five million times per month. For example, if you download one song it will 
probably cost you 2 or 3 RMB [US $ 0.24 – 0.37). That means that this album 
made10 or 15 million RMB [US $1.24 – 1.86 million] in a month. Just one month 
of ring tone income is over 10 million! A large proportion of ring tone income 
belongs to China Mobile. According to Birdman, their average income just from 
ring tones is about 500,000 RMB per month (Zhao 2005).  
 
Birdman’s phenomenal success with the album Two Scale Wings is a reflection of the 
massive expansion of the digital music market that has taken place over the last two years, 
discussed in the previous chapter. Having experienced the sting of a missed opportunity, 
Huayi are rushing to catch up with technology’s impact and to capitalise on the new 
possibilities:  
We have found that our new media business is now booming. The reason is that 
there is tremendous promotion of ring tones and cell phones – new media and 
copyright licensing to phone manufacturers. Manufacturers can inject video into 
phones. There are so many service providers coming to talk to us, wanting to sign 
some kind of deal – ring tones, WAP, IVR, using artists’ voices, their songs, their 
photos. This new part of business suddenly is becoming very important as an 
income stream. Our new distribution model is now going towards digital 
downloads… Basically its all about MP3s and the cell phone (Zhao 2005). 
 
As with Huayi Film, which used its established advertising operations to generate investment 
in its productions, Huayi Music hoped, in turn, to build on the success of the film division of 
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the company. According to their initial business plan, Huayi actors already established as 
famous personalities would become ‘crossover artists’ – bringing the benefits of their 
existing fame with them to their music careers. Given the role of publicity and exposure in 
creating popular sensations in China (Wang 2005), this seemed like an ideal way of 
capitalising on Huayi’s existing investment. Huayi Music hoped that this approach would 
ensure that the singers it promoted would not only be popular, but also capable of drawing 
high personal appearance fees (Zhao 2005).  
 
While this model of leveraging income and market share from established strengths made 
sense on paper, in reality it has proven difficult to apply. Live concerts and personal 
appearances, which Huayi music imagined would form its main income stream, are limited 
by the availability of artists. Unlike music, which can be reproduced an infinite number of 
times without an artist’s personal involvement, concerts and appearances require artists to be 
physically present if money is to be generated. As Huayi Music discovered, relying on 
already busy film stars to appear in person is problematic. If film stars are successful, they 
are also busy. This had a heavy impact on the promotion of Huayi’s first compilation album 
which featured a group of established film stars singing: 
There was one factor that really prevented us from doing a lot of album 
promotion: Some of the movie artists had time engagements and contracts with 
films or TV dramas. They were busy with their own production schedules. They 
couldn’t come out and do their own album promotion and signings. It just wasn’t 
possible to gather all of the artists together to do album promotion (Zhao 2005). 
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Huayi had the same problem with Yu Quan’s album:  
…Yu Quan are actually a team. Last year one of them was shooting a TV drama, 
so that took around five months. There were five months when the artists could 
not go on a tour or make money (Zhao 2005).  
 
Like Huayi’s film division, Huayi Music is using advertising extensively to generate income. 
Product endorsements by artists are popular. Advertising material is also included in album 
packaging. These materials are increasingly being used to encourage fans to go to particular 
websites to download music or ring tones. According to Daniel: 
Most of the time it’s the artist giving product endorsements. Sometimes, if an 
artist signs to Motorola or Nokia or Sony the endorsement may be in the form of a 
manufacturer inserting promotional booklets or sheets into the physical album 
package. The material may give suggestions about how to download songs. It 
happens in Hong Kong and Taiwan a lot. We are basically taking this idea from 
those markets (Zhao 2005). 
 
There seems to be little doubt that Huayi Music are becoming more aware of the commercial 
value of their intellectual property rights, as well as more savvy about the ways in which 
aspects of these rights can be licensed. In 2004 Daniel Zhao was happy to sign exclusive 
deals with service providers (SPs) to the mobile rights of Huayi’s latest releases. In 2005 he 
is clear that much more sophisticated licensing deals will be adopted in the future.  
M-tone played a major role in Huayi’s movie Cellphone. When they heard that 
Huayi had opened a music company they came to us and said “we want to sign an 
exclusive deal with your biggest artist.” So, we signed a one year exclusive deal 
with them. Then we found that a lot of other service providers such as Athena or 
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Sohu or Lingtone really wanted to get involved in promoting this album. But we 
had already signed with M-tone, so we had to say sorry, you can’t have the ring-
tone, you can only have this album’s WAPs and IVR – other parts of our IP… We 
think next time, if someone wanted to work with us exclusively, we probably 
wouldn’t sign a very long deal. If they want exclusive rights, we might sign 3 
months from the album’s release. After 3 months we could still license to other 
SPs (Zhao 2005). 
 
Mobile phone companies and mobile service providers are also playing an important role in 
driving the development of new forms of content and cross media distribution platforms:  
For example, if Motorola are very interested in a Yu Quan song they might offer 
to put the money into producing a music video. In exchange we get the rights to 
use this music video through Moto-music. People can download the video from 
Moto-music to their phone. Motorola have already built a Moto-music website 
where songs and music videos can be downloaded, and they are promoting a 
motomusic.com idea. When people think about music, they want them to think 
about Moto-music. We basically licensed Yu Quan’s song and music videos to 
them. Motorola’s interest in the exercise was the promotion of a new model of 
mobile phone: the Motorola 680, which has MP3 download, video streaming and 
other media capabilities (Zhao 2005). 
 
Huayi Music has plans to engage in deeper collaborations with the company’s film division 
in the future. Huayi Film’s commitment to producing high quality, commercially viable 
productions has so far meant that Huayi music artists have not been used in movie 
soundtracks (Zhao 2005). The film division want music that fits with the themes of their 
 174 
 
productions, rather than gratuitously placed songs used just because they are by artists signed 
to the company (Zhao 2005). However, cross promotion of Huayi artists through the film and 
music divisions was high on the company’s agenda when Zhao was interviewed for this 
thesis in August 2005. In October 2005 it was announced that Huayi Brothers had signed 
Zhang Liangying, a finalist in the ‘Super Girl’ competition: the Chinese equivalent of Pop 
Idol. In conjunction with Huayou Century, Huayi will invest 10 million Yuan (US$1.23 
million) to produce Zhang’s albums and a film starring the Supergirl (Shenzhen Daily 
October 27).  
 
Case Study Three: R2G and Online Music 
As the above two cases demonstrate, managing intellectual property rights through the 
Internet has become an issue of central importance to the development of both the film and 
music industries. As mentioned in the previous chapter, government administered rights 
management organisations and group collecting agencies have so far been unable to keep up 
with the rapid developing needs of content owners. R2G, a Beijing-based content 
management firm, has established itself specifically to address the market’s need for 
transparent, accountable management of intellectual property rights on the Internet. R2G is 
focused on finding ways to generate revenue from music, rather than film. However, the 
issues that the company is tackling are relevant to all forms of digitally distributed content.  
 
One of the most serious problems confronting China’s commercial music industry is a lack of 
transparency in distribution. It is almost impossible for content owners to accurately track the 
number of times their songs or albums are purchased or downloaded. Because foreign record 
labels must adopt a local partner and cannot be involved in the physical publication of their 
products, hard media, such as CDs and cassettes, are particularly vulnerable to both 
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inaccurate reporting of sales figures and piracy (Daniel 2005). Short of placing a company 
representative in front of every outlet distributing their music, there is little that copyright 
owners can do to prevent these practices.  
 
In contrast, it is possible to monitor the number of times a given song or ring tone is 
downloaded from any Internet site. ‘Web crawlers’ can remotely track digital activities. 
Companies such as R2G are able to use this technology to gather precise statistics that 
copyright owners can compare with figures reported by distributors. If there is a discrepancy 
between the sales figures reported to a copyright owner and the numbers gathered through an 
independent auditing service such as the one offered by R2G, copyright owners are able to 
take legal action to recover missing income. Auditing services provide a crucial link between 
intellectual property protection on paper and a copyright owner’s ability to use the legal 
process to ensure that they receive the income they are entitled to.  
 
To date, the Music Copyright Collection Society of China has not made this type of service 
available to copyright owners. Although the 2001 amendments to China’s Copyright Law 
officially authorise group collecting societies to act on behalf of copyright owners, it is not 
clear whether this means that private companies are entitled to establish their own group 
collecting organisations, or whether it simply provides official recognition for the Copyright 
Collection Society of China and other state-sponsored group collection bodies (International 
Intellectual Property Alliance 2003). The legal status of R2G will be discussed in further 
detail later in the chapter.  
 
R2G provides a clear example of the way in which the market is moving to fill the gaps in 
the services being provided by the government. R2G is positioning itself to provide copyright 
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owners with marketing, auditing, and revenue collection services. R2G’s company 
presentation states: 
We market and distribute legitimate digital content through a transparent licensing 
and monitoring platform to expand existing and enable new business models for 
Content and Service Providers (Daniel 2005a). 
 
According to Matthew Daniel, Business development manager of R2G, the practicalities of 
attempting to control the distribution of digital content have resulted in important differences 
between approaches to online music sales in the ‘West’ and China. In Western markets, full-
length music downloads have dominated online music sales. The I-tunes model, in which 
consumers purchase full-length tracks at a set price, is rapidly being accepted by both 
consumers and content providers as the norm in markets such as the US and Europe. In 
contrast, the sale of music services to mobile phones in these markets is not yet well 
established. In China, on the other hand, the sale of legitimate music to mobile devices in the 
form of ring-tones or ring-back tones far outstrips the sale of legitimate MP3 downloads 
(Daniel 2005, Tsao 2005). A limited number of mobile service providers makes it possible 
for music copyright owners to develop mobile distribution channels in an environment where 
conventional CDs and cassettes yield very low returns and consumers enjoy ready access to 
free full-length MP3 downloads.  
 
The nature of mobile technology and the fact that mobile providers must be involved if 
certain services are to be delivered makes it possible to control consumer access to mobile 
music to a certain extent. This is creating a space within the market for the regulated sale of 
digital music products. Consumers are now in the habit of paying for short extracts of songs 
that they first download onto their computer and then install on their mobile phone. Existing 
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mobile phone billing arrangements also help to solve the problem of facilitating payment for 
mobile music. Customers must often pay for music products through their phone before they 
are able to download the tunes to their computer. The costs are added to their phone bill. In a 
country where personal banking is not well developed, few people have credit cards but 
many have mobile phones this is an important innovation.  
 
Online games currently generate US$390 million dollars in revenue per year, while online 
advertising generates US$220 million (Daniel 2005a). However, developing mechanisms that 
allow copyright owners to capture revenue generated by digital music remains an enormous 
challenge. Copyright owners have been successful in a number of actions against Internet 
search engines providing links to illegal MP3s. In spite of this, R2G estimate that digital 
music sales make up just 2 percent of all full-length music sales. This contrasts strongly with 
mobile audio sales – which, in 2004, represented 24 percent of all mobile value added 
services (Daniel 2005a).  
 
While mobile music sales represent an important source of income for music copyright 
owners in China, Matthew Daniel points out that the mobile music market’s potential is 
being severely limited by a lack of transparency or mechanisms for independent auditing of 
the number of times any individual track is distributed. Service providers (SPs) typically 
offer content providers (CPs) a ‘minimum guarantee’ for music sales: a lump sum payment 
for the right to distribute a song over their mobile network. Because it is extremely difficult 
for content providers to track the number of times their song is purchased, ‘accounting 
piracy’ by mobile service providers is a serious problem. By failing to report actual numbers 
of music sales, mobile service providers avoid paying royalties copyright owners. Matthew 
Daniel claims that it is now accepted that content owners will not receive any more than the 
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‘minimum guarantee’ for any song. Content providers effectively surrender the potential for 
long term profits to service providers in exchange for immediate income.  
 
As discussed in the previous chapter, while the Music Copyright Society of China, China’s 
only official group collection agency, was established in 2001 there is widespread 
dissatisfaction with the organisation’s performance. Many copyright owners prefer to deal 
directly with service providers. According to Matthew Daniel, in October 2005 all of the 
major music labels severed their agreements with the MCSC in relation to digital music. 
R2G’s company presentation politely states that regulators lack the ‘technical sophistication 
required to tackle online piracy’.  
 
However, as Matthew Daniel also points out, business models that rely on direct negotiations 
between content providers and service providers also have a number of drawbacks. The 
transaction costs that arise from case by case due-diligence investigations and negotiations 
make the sale of digital content expensive and difficult. It is more cost effective to be able to 
offer a catalogue of music to service providers than to sell the rights to songs individually. 
The number of artists promoted is limited by the number of service providers who can afford 
promotional campaigns, limiting market growth. The use of music in a ‘give away’ model, 
which uses content as a means of capturing audience attention and relies on advertising to 
generate revenue, offers content owners significantly reduced potential for returns when 
compared to a pay-per-song model. In spite of this, R2G are currently exploring software that 
would allow them to attach advertisements to particular MP3’s licensed through their 
company (Daniel 2006). 
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While R2G appear to be offering Chinese businesses and copyright owners a much needed 
service, the company’s success will depend on a rise in demand for legitimate content by 
service providers. R2G are betting that foreign investment and international interest in 
China’s digital and online sectors will prompt content providers to begin cleaning up their 
act. If this happens, then R2G hope to be in a position to offer service providers a catalogue 
of cleared music, and rights holders with copyright management services (Daniel 2005). 
 
R2G are aware that the success of their business depends heavily on a demand for legitimate 
content. As a result, they are actively working to build demand for legitimate music available 
through the Internet in China. While there are innumerable websites providing illegal MP3 
downloads, the Chinese public accesses these sites through just three or four major search 
engines. R2G specifically identified legal action against search engines, rather than websites 
or consumers as a legal strategy it intended to pursue in order to help build a demand for 
legal content online (Daniel 2005). In 2005 R2G took action in China’s courts against a 
number of Chinese search engines. One notable case was the action take against Baidu, a 
search engine often described as ‘China’s Google’ (Barboza 2006). Baidu made waves when 
its share price increased from US$27 to US$150 when it went public in August 2005, setting 
a new NASDAQ record. Baidu, which provides links to illegal MP3s in addition to other 
services, is currently facing a series of copyright infringement cases (So 2005). The Beijing 
Haidian Peoples’ Court found that Baidu had violated the copyright of Shanghai Busheng 
Music Culture Broadcasting, license partners to EMI, for offering access to 34 of the 
company’s songs, through links provided on its website. The court awarded 2,000RMB per 
song in damages – a total of 68,000RMB (US$8,400) (China IP 27 Nov 2005). As of late 
2005 Baidu were in the process of appealing this decision (China Economic Review 21 
September 2005). At the same time, EMI, Warner, Universal and their local subsidiaries filed 
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similar lawsuits against Baidu in July, and Sony BMG filed a similar suit in early September 
(Daniel 2006).  
 
Outstanding Legal Issues 
In 2003 the International Intellectual Property Alliance noted in its Special 301 Report that: 
The provisions on collecting societies leave unclear whether this provision 
extends to the creation of anti-piracy organizations which can ‘enforce’ the rights 
of their members in the association’s name. This change is sorely needed in 
China, particularly for the benefit of foreign right holders, and other laws or 
regulations which inhibit the formation of such organizations should also be 
amended or repealed. Regulations should clarify these points and ensure effective 
and fair treatment of foreign right holders. (International Intellectual Property 
Alliance 2003) 
 
The deficiencies in the 2001 amendments to the copyright law identified by the International 
Intellectual Property Alliance in its 2003 Special 301 report are having a direct impact on 
groups such as R2G. Given the shortcomings of the MCSC’s attempts to collect revenue for 
content delivered both online and through mobile devices mentioned previously, the lack of 
clarity regarding the legal status of private copyright management services has major 
implications for the development of China’s commercial music industry.  
 
Article 8 of the PRC’s amended copyright law explicitly states that copyright owners may 
authorise collective copyright administration organisations to exercise their copyrights or 
related rights (Copyright Law of the People’s Republic of China 1990). The law allows 
 181 
 
authorised group collection organisations to act on behalf of copyright owners in legal or 
arbitration proceedings. However, it also stipulates that:  
Collective copyright administration organisations are non-profit organisations, 
and regulations concerning the way of their establishment, their rights and 
obligations, their collection and distribution of copyright licensing fees, and their 
supervision and administration shall be formulated separately by the State Council 
(Copyright Law of the People’s Republic of China 1990). 
 
As Jerry Chillout complained, although the amended copyright law purportedly makes it 
possible for the industry to establish its own group collecting societies, the State Council has 
not yet passed the regulations mentioned in article 8. This makes the legal establishment of 
private group collecting societies extremely difficult (Chillout 2005).  
 
In early 2006 the Financial Times reported that: 
China’s National Copyright Administration is preparing to crackdown against 
rights management companies it says have no authority to issue licences and 
collect fees from entertainment venues and Internet websites that use their clients’ 
music (Dickie 2006). 
 
According to National Copyright Administration officials only the non-profit Music 
Copyright Society of China and one other partially state-owned audio-visual rights 
association approved in December 2005 are legally entitled to undertake ‘collective 
copyright management’ activities (Dickie 2006).  
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R2G are careful not to identify themselves as a group collecting agency, but rather as a 
broker or agent assisting content owners with the management of their online rights (Daniel 
2006). Nonetheless, reports in the International press suggest that the company has been 
specifically identified by China’s National Copyright Administration as acting illegally 
(Dickie 2006). R2G are not the only private business to offer private digital copyright 
management services to content owners in China. The spin-off company of Taiwan’s Rock 
Music Group, Rock Mobile, currently provides digital rights management services in China 
for companies such as EMI and Sony Music. Investors obviously see this type of service as a 
lucrative business opportunity: Rock Mobile recently raised US $30 million in international 
venture capital financing (Dickie 2006). Both R2G and Rock Music have been 
enthusiastically received by copyright owners eager for transparent mechanisms that will 
allow them to monitor the distribution of their property online. While R2G claim to have 
approval from China’s Ministry of Commerce to offer services including copyright licensing, 
the Financial Times report an unnamed official as stating that: 
Whatever face you put on it, you cannot get involved in this kind of business 
unless you have the approval of the copyright administration (Dickie 2006). 
 
Conclusion 
China’s legal and institutional structures are clearly struggling to keep up with a rush of 
private investment and rapidly changing technologies. At the same time, businesses such as 
Huayi Film and Huayi Music are finding innovative ways to generate income in spite of high 
levels of copyright infringement. The use of film and music as vehicles for advertising 
appears to be one of the most successful strategies for turning content into profit in the 
current environment. Technology is providing new opportunities, and while levels of illegal 
content downloading are high, hardware and software developments promise to make it 
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easier for copyright owners to control the distribution and to take action against copyright 
violators. The three cases discussed in this chapter demonstrate that content owners are 
becoming more aware of the economic value of their intellectual property rights. There are 
signs that businesses such as Huayi Music are becoming familiar with sophisticated 
possibilities for rights licensing and the role of these practices in maximising profits. Private 
companies such as Huayi and R2G are leading both the industry and the state towards new 
approaches to the role of copyright.  
 
R2G is a clear example of the market filling the gap between the needs of content owners and 
the auditing and regulation services made available by the state. While the emergence of 
private companies providing these services might be seen as a natural and desirable outcome 
of the development of a market economy in China, there are signs that the Chinese 
government is uncomfortable with the development of private auditing and regulation 
services. Copyright owners’ ability to monitor the distribution of their content will be crucial 
to the film and music industries’ ability to take advantage of recent amendments to the 
copyright law. Without increased transparency and accountability in the distribution of 
copyrighted materials, China’s amended copyright law can do little to assist the growth of a 
commercial film and music sector. Given the Chinese government’s longstanding emphasis 
on maintaining centralised control of the media, the way that these issues are dealt with by 
policymakers remains a live issue. Questions of accountability among the distributors of 
copyright material have major implications for the future of China’s creative industries.  
 
Tensions between R2G and state authorities over whether private companies can be involved 
in copyright auditing and administration highlights the difficult process of integrating 
copyright into the practices of the business community. China’s authorities remain cautious 
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about the extent to which the market should be allowed to assume functions of regulation and 
administration. Furthermore, a number of competing agendas are clear: in China, as in other 
countries, corporations that see copyright as their primary asset have a direct interest in 
seeing their proprietary rights expanded. Although the three companies discussed in this 
chapter are exploring revenue opportunities available in the context of high levels of 
unauthorized copying, they are quick to admit that they would like to see their rights better 
enforced.  
 
Although these companies are developing alternative approaches to the role of copyright in 
their business models, they are doing so because they have little choice. The strategies that 
they have chosen are simply those that maximize their utility in the face of market realities. 
They are not motivated by a desire to develop a more open or more Chinese approach to 
copyright, or by an altruistic desire to protect the interests of those who use their products. 
The role of policymakers in creating a framework within which commercially driven 
companies construct their business models and carry out their entrepreneurial activities thus 
remains extremely important. The next chapter explores the criticisms of the legal framework 
for copyright protection put into place by China’s government. As mentioned in the literature 
review, copyright law is coming under scrutiny globally for its over-emphasis on private 
rights and failure to adequately recognize and protect the needs of creative communities and 
the public. What are these criticisms? Are there alternatives to the formal legal framework 
that China has now put in place? Is it possible to work within this framework to promote 
innovation and sharing, rather than the private property rights of corporations?  
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Chapter 6 
Open Licensing: Transition or Solution? 
As the previous chapter demonstrates, increasing levels of intellectual property protection are 
seen as a positive development by many working within China’s commercial film and music 
industries. Film and music workers interviewed for this project feel that copyright laws are 
an important step in commercial development, providing a link between the community’s 
consumption of creative products and investment in new works. However, the requirements 
for intellectual property protection put forward by the WTO have been criticised heavily. 
Drahos and Braithwaite argue that such a system privileges the established copyright owning 
elite of the United States and the European Community and provides few benefits for 
developing countries (Drahos & Braithwaite 2002, p.11).  They also suggest that there is a 
danger that the system of intellectual property protection required by the TRIPs agreement 
will have a negative impact on the public’s ability to access tools and information.  As the 
‘quiet accretion’ of copyright restrictions permeate society: 
Academic institutions discover that they are paying huge license fees to 
publishers for articles in journals which their academic employees have 
researched, written and edited.  All too often these fees are passed on to students.  
The local choirs, drama clubs and schools that bring culture to their community 
areas find themselves caught up in a mire of copyright rules that bring increased 
cost, uncertainty and anxiety (Drahos & Braithwaite 2002, p.4).  
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The role of copyright within China’s creative economy and impact on the wider community 
are complex questions.  Many of China’s film and music industry workers do not view 
copyright law as a development that privileges foreign elites at the expense of domestic 
creative industries. All of the film and music industry workers interviewed for this thesis see 
WTO entry as an important step in the development of successful Chinese creative industries. 
Low levels of copyright enforcement are forcing film and music businesses to innovate: 
lowering prices and considering how they might offer customers higher standards of service 
and experience than can be found through unauthorised distribution channels. However, the 
question of whether the copyright law itself balances the needs of the community with the 
rights of copyright owners remains an important one. The past two hundred years have seen 
intense debate over the best formula for balancing benefits to the community of access to 
creative works with incentives for investment in creativity and innovation, as well as the 
rights of authors/inventors to benefit from their creative labour.  
 
The extensive powers granted to copyright owners under China’s current law are often used 
to restrict distribution and prevent re-use without explicit permission. However, the same 
power can also be used by copyright owners to promote and encourage these activities. Open 
licensing is an important example of the way that the current copyright law can be used to 
encourage widespread access to content and reduce transaction costs for those who wish to 
re-purpose, change or improve existing material. This chapter will consider the benefits and 
limitations of such an approach. It will first explain the term ‘open licensing’ and discuss the 
movement’s background. It will then discuss some specific examples of open license 
applications in China. Finally, it will conclude by discussing the limitations of the open 
licensing approach in the context of China’s copyright law. 
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Open licensing may offer important benefits to China as it searches for ways of integrating 
the new copyright laws into society and the economy.  Nonetheless, as China continues its 
rise as an economic and diplomatic force policy-makers may also decide to lobby the global 
community for changes to the intellectual property framework that better reflect China’s 
culture, needs and ambitions. This chapter begins by outlining the debates over appropriate 
levels of protection within an intellectual property system. It then provides an overview of 
the open licensing movement, outlining three specific applications of open licensing: 
Creative Commons, Linux and Free For Education/Open Courseware. Finally, the chapter 
concludes by considering how appropriate such licensing systems may be for China.  
 
Open licensing systems help members of the public to identify content that they can use for 
free. They also encourage amateur creators to apply copyright licenses to their own work and 
to share it with other members of the community. These activities encourage the public to 
learn about copyright in a non-commercial context and to think about the way it might apply 
to their own activities.  As such, open licensing systems have the potential to play an 
important role in helping to ensure that China’s emerging ‘creative class’ develop a deeper 
understanding of the different ways copyright can be used. This may be an important step in 
ensuring that the ‘entrepreneurial governmentality’ that is already emerging among China’s 
film and music industry executives also takes hold among writers, cinematographers, 
musicians and artists.   
 
The search for balance between the freedom to share and create information and private 
protection is at the heart of the open licensing movement. Much of the rhetoric surrounding 
open licensing, particularly in the United States, draws direct parallels between sharing 
information and liberal ideals of freedom and democracy. However, open content licenses 
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can also be understood as one of many tools for managing copyright within a given legal 
framework. As China’s adoption of models such as Linux, Open Courseware and Creative 
Commons demonstrate it is possible to use and promote open content licenses without 
aspiring to individual freedom or democracy. These licenses can be used effectively as 
methods of increasing access to information, lowering the costs of education and managing 
the state’s enforcement responsibilities within socialist political systems. Liberal democracy 
is neither a necessary condition for their adoption nor a necessary result of their use. 
 
Although open content licenses have many advantages, they cannot replace an intellectual 
property system that meets the needs of the society in which it is being applied. Attempting 
to build a legislative framework that provides appropriate spaces for creativity and 
innovation within China’s current social, cultural and technological environment, while 
protecting and encouraging those who wish to use their creative works for commercial 
purposes and satisfying obligations under international agreements is a formidable challenge. 
Open content licensing offers China a variety of options for promoting public access to 
copyright material and encouraging knowledge and skills development within its current 
formal legal framework.  
 
Pushing forward with the process of educating the community about copyrights is an 
important step in the process of developing an intellectual property system that meets the 
needs of creators, industry and society. Advocates of open licenses suggest that, if 
administered with an emphasis on helping creators and consumers understand intellectual 
property rights and the different ways these rights can selectively licensed, movements such 
as Open Courseware, Creative Commons and Red Flag Linux have the potential to encourage 
more than just creativity and content development. Their use may also help build the 
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comprehensive understanding of intellectual property protection necessary to promote 
innovative approaches to management and distribution of content within set legal guidelines.  
 
Background 
In 2004 James Boyle issued ‘A Manifesto on WIPO and the Future of Intellectual 
Property’(Boyle 2004). In it he argues that systematic errors in contemporary intellectual 
property policy exist, and that the World Intellectual Property Organisation (WIPO) has an 
important role to play in addressing them. As intellectual property has expanded in breadth 
and scope over the past 30 years the principal of balance between private property and the 
public domain has been lost. Boyle believes that while international policy has focused on 
the costs of piracy, the loss of the public domain is equally worrying (Boyle 2004). Boyle 
suggests that the loss of this balance is the result of a ‘rights culture’ within current debates 
about intellectual property. While many policy makers appear to assume that promoting 
intellectual property automatically results in the promotion of innovation, the relationship 
between IP and innovation is much more complex:  
Even where intellectual property rights are the best way to promote innovation, 
and there are many areas where they are not, it is only by having rules that set the 
correct balance between the public domain and the realm of private property that 
we will get the innovation we desire. (Boyle 2004, p.2) 
 
In spite of the fact that too much intellectual property protection can be just as harmful as too 
little in terms of distorting trade flows, international treaties require very high levels of 
minimum protection and rarely limit the maximum levels of protection permitted. Boyle sets 
out seven ‘Guiding Principles of Rational and Humane Intellectual Property Policy’: balance, 
proportionality, developmental appropriateness, participation and transparency, openness to 
 190 
 
alternatives and additions, embracing the net as a solution rather than a problem, and 
neutrality. As Boyle acknowledges in his conclusion, trade regulation bodies such as the 
World Trade Organisation now play a dominant role in setting international intellectual 
property policies. WIPO cannot simply dictate a new regime, but it does have an important 
role to play in leading discussion and debate about the values that should be emphasised as 
global systems for the protection of intellectual property continue to develop (Boyle 2004). 
As the economic and geopolitical power of rapidly developing nations such as China 
increases it seems likely that demands for intellectual property regimes that suit the values 
and goals of these countries, rather than established exporters of intellectual property: the 
United States and Western Europe, will gain continue to gain momentum.  
 
As Drahos and Braithwaite point out, developing countries own little of the intellectual 
property they consume. They argue that the globalisation of the US model of intellectual 
property protection through TRIPs and the WTO really only benefits established exporters of 
intellectual property rights (Drahos & Braithwaite 2002, p.211). The United States and 
European Community which, between them, have the world’s dominant software, 
pharmaceutical, chemical and entertainment industries, as well as the world’s best known 
trademarks, are the countries most likely to benefit from this type of trade regime. In 
Information Feudalism, Drahos and Braithwaite write:  
The rest of the developed countries and all developing countries were in the 
position of being importers with nothing really to gain by agreeing to terms of 
trade for intellectual property that would offer so much protection to the 
comparative advantage the US enjoyed in intellectual property-related goods. 
(Drahos & Braithwaite 2002, p.11). 
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As discussed at the beginning of this thesis copyright law is closely connected with questions 
of ‘national culture’ – what culture is and what role it should play in any society. As a result, 
the debate over the adoption of an American model of copyright law has been strongly 
criticised by post-colonial scholars critical of a process of continuing cultural imperialism 
perpetuated by the frameworks within which trade and communication are occurring. 
 
In addition to the trade and power imbalance that Drahos and Braithwaite argue is 
perpetuated and strengthened by the TRIPs model of intellectual property, a substantial body 
of scholarship also criticises the overall impact of the western model of copyright on the role 
of culture in society. Fiona Macmillan distinguishes between two approaches to culture, 
reflected in intellectual property protection - instrumentalist and fundamentalist: a 
fundamentalist approach to culture means valuing culture as an end in itself, a commitment 
to diversity and multiculturalism and controlling power exercised through cultural 
domination (Macmillan 2002, p.112). She is highly critical of the impact of the current 
approach to copyright law: 
Since copyright law dictates the treatment of at least some types of cultural 
product, its failure to take a fundamentalist approach to culture may be regarded 
as a significant reason for our failure to achieve development in the wide sense. 
What is more, the unaccountable and self reinforcing power of the media and 
entertainment conglomerates means that this process of development failure is 
accelerating. (Macmillan 2002, p.112)  
 
According to Macmillan, the central question in the debate over the appropriate form of 
copyright law is whether copyright law is intended to encourage creativity and to protect the 
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output of that creativity, or whether it is only concerned with stimulating commercial 
exploitation of creative and cultural output (Macmillan 2002, p.102).  
 
Nicholas Garnham (1987) identifies the drive for novelty and the constant push to expand 
cultural-sector market share in the form of audiences as key features of the cultural economy. 
Although Garnham does not discuss intellectual property rights explicitly, they are implicit in 
the process he describes: 
This drive for novelty within cultural production means that in general the costs 
of reproduction are marginal in relation to the costs of production (the cost of 
each record pressing is infinitesimal compared to the cost of recording, for 
instance). Thus the marginal returns from extra sales tend to grow, leading in turn 
to a powerful thrust towards audience maximization as the preferred profit-
maximization strategy (Garnham 1987, p.30).  
 
The WTO framework and the TRIPs agreement have both been criticised for their tendency 
to perpetuate the process of cultural export from developed countries at the expense of 
cultural production within developing nations. These moves are consistent with the 
imperative to maximize audiences identified by Garnham. It has also been argued by Joost 
Smiers that the focus on protection of private intellectual property rights in the interests of 
commercialisation occurs at the expense of domestic creativity and access to culture (Smiers 
2003). Lessig, Vaidhyanathan, Drahos and Braithwaite all suggest that too much emphasis on 
private property interests in intellectual property lock up the songs, stories and images that 
make up any culture. In doing so, overly strict copyright regimes restrict future creativity by 
preventing the community from accessing the tools with which to construct new creative 
products (Lessig 2004, Vaidhyanathan 2003, Drahos & Braithwaite 2002). Most legal 
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theorists accept that appropriate copyright protection offers benefits to creators and society 
by rewarding intellectual effort and encouraging the dissemination of creative works 
(Fitzgerald & Fitzgerald, 2004). Nonetheless, the debate over the appropriate balance 
between private property interests and the public domain has become ever more relevant as 
technology and trade transform cultural landscapes, creative practices and consumer habits 
globally. 
 
As mentioned earlier in this thesis, enforcing intellectual property rights in a nation as large 
as China, which is struggling to manage the challenges of rapid industrialisation and 
economic expansion with very little existing legal infrastructure, demands a major 
commitment of resources from China’s authorities. In order to protect intellectual property 
rights, China must construct a comprehensive legal system and devote the time of under-
resourced courts and police to the task of ensuring compliance and prosecuting offenders. It 
must also undertake the formidable task of educating local authorities and consumers about 
their obligations under the new system, copyright owners about their legal entitlements and 
courts and judges about the new laws. In a country struggling to train enough judges and 
lawyers to staff its courts the costs of accomplishing this are significant.  
 
Foreign intellectual property plays a key role in almost every aspect of China’s economy. 
The proliferation of computers demands microchips and software, the patents and copyright 
for which are foreign (China Daily 6 August 2003). Millions of Chinese citizens, from truck 
drivers to street vendors and store owners, are employed either copying or distributing 
‘pirated’ material (Wang 2003a). University students rely on foreign text books, many of 
which are translated, published, distributed and copied in China in violation of copyright 
(Bollag 2004). Much of the electronic equipment manufactured in China and exported to the 
 194 
 
rest of the world includes components protected by foreign patents (China Daily, 6 August 
2003).  
 
According to Senior Intellectual Property Judge, Chen Jinchuan, China is undoubtedly 
paying a high price for its membership of the World Trade Organisation. China is still a 
developing country, but most of the requirements of the World Trade Organisation have been 
set according to the standards of developed countries. The ideological environment in which 
today’s judges and legal professionals grew up, which emphasised orthodoxy, the supreme 
importance of the Chinese Communist Party and the importance of sacrificing personal gain 
for the development of the nation continues to affect the way the legal system is understood 
and new laws are integrated into established practices.  
In Chen Jinchuan’s words:  
There is no doubt that ideology plays a big part in the formation of these laws – 
all of the people involved have been shaped by this environment…As a whole, 
China has a very short history of legal development. China’s formal legal system 
has only really been developing since the late Qing. The development of a legal 
mindset takes time. The concept of intellectual property is even stranger to the 
Chinese (Chen 2005).  
 
Nonetheless, while at first the companies using the courts to protect their intellectual property 
were almost exclusively foreign, it is now common to see Chinese companies taking action 
to protect their intellectual property rights: 
Before, there were more foreigners than Chinese. Now there are Chinese parties 
suing foreign parties. (Chen 2005) 
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Whatever the views of China’s judges, when asked whether a particularly Chinese form of 
intellectual property practice is likely to develop in China, Chen Jinchuan replies: 
It’s unlikely. Only within the scope of TRIPs and the WTO. Within the 
boundaries set out by these frameworks, the Chinese government is trying to 
make adjustments to suit the Chinese situation. For example, China has 
deliberately adopted liberal fair use provisions (Chen 2005). 
 
Song Yushui, presiding intellectual property judge at Haidian People’s Court identifies the 
absence of a copyright consciousness among all involved in its use and enforcement, as well 
as the need to balance the rights of copyright owners with the needs of the community as the 
two biggest challenges being faced by the courts. As Song observes, incorporating the new 
copyright laws into the habits and consciousness of the Chinese community takes time: 
It is a long process. It will take a long time for people in China to have a clear 
understanding of copyright law. Of course, finding a balance is also a challenge… 
The law satisfies the World Trade Organisation, but there is a big gap between the 
demand of WTO and the needs of China (Song 2005).  
 
However, the choice for China is more complex than a simple ‘all or nothing’ protection 
regime. As Chen Jinchuan observed, China has already adopted liberal fair use provisions in 
its copyright law. At the moment it would be difficult for China to expand these exceptions 
without violating the terms of the TRIPs agreement. Debate within China about appropriate 
levels of protection for intellectual property and lobbying at an international level may be 
needed to redress this balance. Until the international legal framework is amended, China’s 
policy-makers may choose to pursue options for maximising innovation and economic 
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development within the scope of current legal protection. Open licensing is one way this 
might be achieved.  
 
Copyright Licenses: Some Open Alternatives 
 
Creative Commons  
With the exceptions of fair use and compulsory licensing, copyright owners are entitled to 
choose the conditions under which their work can be used or built upon by others. This 
includes the right to decide whether to demand a payment for the use of their work and if so, 
to decide how much users should pay. Copyright owners may also choose whether to attach 
terms of use to their work so that potential users need not contact the copyright owner 
directly, or whether to require potential users to apply for permission individually each time 
they wish to use the material.  
 
This section will discuss one popular form of Open License – the Creative Commons license. 
China launched its own Creative Commons license in April 2006. The Creative Commons 
(CC) movement encourages copyright owners to use their legal entitlements to add their 
work to the world’s ‘creative commons’. That is, to make work freely available for others to 
enjoy and build upon. The creative commons movement is designed to establish a balance 
between the availability of content that can be legally used for enjoyment and to fuel further 
creativity without the need for arduous permission processes, and protection for the rights of 
individual creative producers.  
 
The licenses take an innovative approach to sharing content using the Internet. Personal 
computers and the Internet make copying and transmitting information faster and cheaper 
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than ever before. The Creative Commons movement has built a licensing system designed to 
operate in conjunction with these technologies. This strong digital focus of the Creative 
Commons movement limits the licenses functionality in an offline environment. The Creative 
Commons commitment to free sharing may also limit the license’s appeal to commercial 
content industries whose business models have traditionally relied on a distribution 
monopoly.   
 
Creative Commons is a non-profit organisation based in the United States. The Creative 
Commons website: www.creativecommons.org is designed to assist content creators to share 
their work, without surrendering all of their rights. Content creators can choose from a 
variety of ‘ready to use’ Creative Commons licenses, each outlining different conditions 
under which their content can be used by others. Creative Commons licenses allow authors to 
apply any or all of four conditions to the use of their work: a requirement that attribution be 
given if the work is used; a requirement that the work only be used for non-commercial 
purposes; a requirement that no derivative works are generated from the original work; and a 
requirement that any derivative works are also made available under the same condition as 
the original work. Creative Commons licenses have also been adapted specifically for use by 
developing nations. The Creative Commons Developing Nations license allows a copyright 
owner in any country to license their work for use in a variety of or royalty-free ways in 
developing nations, while retaining full copyright protection in relation to developed 
countries. Unlike Open Source licenses, such as the GNU General Public License, Creative 
Commons licences do not require source code to be made available to future users. This 
means that finished works can be licensed, without the need to make raw material or drafts 
available to future users.  
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The Creative Commons licensing system is intended to make it simple and efficient for 
creators to make their work available to others, and for those seeking creative content to 
search for and find material that can be used legally. One of the biggest problems of the 
copyright system is that it is often time consuming, difficult and expensive for those wishing 
to use copyrighted material to track down the copyright owner and to request permission for 
the right to use it. The Creative Commons licences aim to solve this problem by making it 
possible for authors to attach a licence to the work directly – so that the terms on which it 
may be used are quickly available to others. Content creators can log on to the Creative 
Commons website and select the conditions under which they are willing to share their work. 
They can then upload their work into the Creative Commons database, ready for searching, 
downloading and use by Internet subscribers all over the world. Creative Commons 
automatically attaches terms of use to CC licensed material. Metadata detailing the terms of 
the CC license makes it possible for search engines to specifically retrieve Creative 
Commons licensed content. The use of metadata also ensures that downstream users are able 
to quickly and easily view conditions of content use. 
 
Creative Commons Licenses appear in three forms: the human-readable commons deed, the 
lawyer-readable legal code and machine-readable digital code. The ‘human-readable 
commons deed’ is intended to be quickly and easily understood by ordinary content creators 
and consumers. This version of the license explains conditions of use in relatively simple 
terms. The ‘machine-readable digital code’ consists of computer code or ‘metadata’ that 
describes the work and the terms of its use. This metadata can be used to ensure that the 
license travels with the photograph, document or music file as it is shared over the Internet, 
and that the file can be found by Internet search engines looking for Creative Commons 
licensed material. Google’s advanced search now lets users search specifically for Creative 
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Commons content. By ensuring that the terms under which any piece of material can be used 
travel with that material Creative Commons drastically reduces the transaction costs involved 
in re-using copyrighted material legally. The third, most important part of the Creative 
Commons package is the legally binding license itself. Because copyright laws vary between 
countries, Creative Commons licenses have been customised for various jurisdictions around 
the world in order to ensure that they fit with local laws and will hold up to legal challenges. 
Creative Commons licenses have been successfully used by projects intended to both 
generate and disseminate knowledge for free public use. Groklaw, MIT Open Courseware 
and the Public Library of Science are three such initiatives. 
 
The Creative Commons system relies heavily on the Internet to help users create licenses, 
share their work and search for CC content. The licensing system can also be applied to non-
digital media including printed material, records and photographs. At present, Creative 
Commons licenses are not being applied as a large-scale alternative to the proprietary 
approach taken by commercial film and music industries. However, it is possible for private 
companies to use creative commons licenses in ways that generate revenue. The Wikipedia 
entry on creative commons lists nine record labels using Creative Commons licenses 
(Wikipedia 2006). Brazil’s Minister of Culture: the singer, guitarist and songwriter Gilberto 
Gil, has released a number of tracks under creative commons licenses (Dibbell 2004). In 
2004 Wired Magazine released 750,000 copies of The Wired CD: Rip. Sample. Mash. Share 
(Goetz 2004). The CD, which featured music by 16 artists including The Beastie Boys, David 
Byrne and Gilberto Gil, was licensed using creative commons, giving fans permission to 
remix, sample, swap and share music online and was widely seen as a move against the 
position of major record labels in condemning peer to peer music sharing as a threat to the 
industry and an infringement of artists rights (Braiker 2004).  
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Independent filmmakers have also embraced creative commons licenses. Robert Greenwald, 
the independent filmmaker responsible for Outfoxed and Uncovered: The War on Iraq 
released footage for both movies under a creative commons license (Braiker 2004). 
Communities of amateur filmmakers using new technologies to make short films and to share 
their work online have also emerged. While the high production values of the commercial 
film industry mean that the use of creative commons licenses in that sector of the market is 
unlikely, use of CC licensed footage and the sharing of new films under these licenses may 
play an important role in the development of communities of individuals with the passion and 
the skills to move into the commercial sector at some point during their creative career. The 
creative commons movement provides a space within the legislated copyright framework for 
these individuals to create and share.  
 
Linux 
Linux is an example of ‘free source’ (FS) or ‘open source software’ (OSS). Unlike 
proprietary software, in which the copyright owner demands permission or payment for the 
copying and use of their product, free source software is software that can be used, copied, 
studied, modified and redistributed without restriction (Free Software Foundation 2005). This 
freedom is achieved through the licence applied to the software by the original creator, such 
as the GNU General Public License used by Linux. In contrast to Linux, which is perhaps the 
most famous example of free software, Microsoft Windows, Mac OS, and Unix are three 
prominent examples of ‘proprietary software’ – that is, software that has restricted access to 
the source code behind it, and whose developers demand money for the right to use their 
products.  
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Lawrence Lessig, champion of the Open Source movement describes the benefits of free 
source software: 
FS/OSS is software whose source code is shared. Anyone can download the 
technology that makes a FS/OSS program run. And anyone eager to learn how a 
particular bit of FS/OSS technology works can tinker with the code (Lessig 2004, 
p.60).  
 
According to Lessig, creating software that anyone can tinker with creates a completely new 
kind of learning platform. Both amateur and professional software engineers can see how the 
code functions and make attempts at improving it (Lessig 2004). Free or open source 
software thus becomes valuable because it provides learning opportunities in addition to 
functionality.  
 
The case of Red Flag Linux makes it clear that open content licensing models offer China 
real benefits. The Red Flag operating system, the Chinese adaptation of the Linux operating 
system, makes it possible for Chinese computer users to access software at an affordable 
price. It provides opportunities for Chinese programmers to learn valuable software 
development and engineering skills. Because the Linux kernel is licensed under the GNU 
General Public license, and the terms of the licence require all source code and future 
amendments to be licensed in the same way, the Chinese government is not required to 
control the alteration, copying or distribution of the system to the extent that proprietary 
software systems, such as Microsoft demand.  
 
Red Flag Linux was established in 1999 by the Institute of Software at the Chinese Academy 
of Social Sciences. The Chinese government holds a substantial interest in the company. In 
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addition to the benefits of free access to the work of the countless programmers that have 
developed the Linux platform, China also benefits from the knowledge transfer inherent in 
the adoption of the Linux system. For a nation rushing to build a skilled workforce and 
searching for ways to ensure access to the information and technology necessary to sustain its 
economic development, these are important advantages. Chinese programmers are able to 
learn from one another as well as from a global community of programmers committed to 
sharing their knowledge. Rather than damaging China’s ability to produce its own exportable 
intellectual property, it is arguable that the adoption and promotion of Linux in China is 
helping the nation to develop the skilled workforce required to build its own software 
industry. At the same time, the adoption of open source software reduces China’s need to pay 
foreign corporations for the privilege of using their products and lessens the enforcement 
burden faced by China’s authorities. 
 
It is important to point out that while under the original GNU General Use Public Licence 
alterations and improvements to the original Linux Kernel must be made available to future 
users for free copying, use and improvement, there is no requirement that programs that 
interact with the Linux operating system must adopt the same license. This makes it possible 
for proprietary software that operates on the Linux platform to be developed and sold 
separately from the operating system. Linux itself has also proven to be commercialisable. In 
the United States Red Hat Linux has succeeded in generating income through a service based 
model. Red Flag Linux, the China based Linux distribution, appears to be adopting a similar 
model – Red Flag develops products and offers technical support to users for a fee (‘Red Flag 
Linux’ 2006).  
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Free For Education/Open Courseware: 
Another obvious use for open content licensing models in China is in education. Reducing 
the costs of educational materials, and ensuring that maximum benefit is derived from 
materials that already exist offers China’s educational institutions clear benefits. Between 
1998 and 2002 the number of students enrolled in higher education institutions tripled 
http://www.core.org.cn/cn/jpkc/index_en.html . In a nation where only one third of the 
country live in urban centres and few go to university, providing access to educational 
resources will be vital to tempering the ever expanding gap between rich and poor and 
ensuring that China’s economy continues to grow.  
 
China’s educational authorities are obviously aware of the role that open content licensing 
schemes can play in facilitating access to high quality teaching materials and courses: 150 
Chinese Universities already participate in the Open Resources for Universities Initiative, 
and over 450 courses are currently available online: http://opencontent.org/blog/archives/247 
The ‘China Quality Open Courseware’ (CNOCW) project was initiated by the Chinese 
Ministry of Education in 2003 with the goal of enhancing education throughout China. 
According to the CNCW website: 
In order to ease the conflict between the expansion of the student population and 
the shortage of resources, while improving the quality of education at the same 
time, the Chinese Ministry of Education came up with the idea of using modern 
information technology to disseminate quality course materials nationwide so that 
teachers and students anywhere in China with access to Internet can use the 
quality course materials (China Quality Open Courseware, 2005). 
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The Chinese Ministry of Education plans to bring the total number of high quality online 
courses to 1500 by the end of 2007 (China Quality Open Courseware, 2005).  
 
Open Licensing Models and China – How Appropriate Are They? 
In the preface to ‘Free Culture: How Big Media Uses Technology and the Law to Lock 
Down Culture and Control Creativity, Lawrence Lessig makes a powerful argument about 
the traditional role of culture in American society: 
We come from a tradition of ‘free culture’—not ‘free’ as in ‘free beer’ (to borrow 
a phrase from the founder of the free software movement), but ‘free’ as in ‘free 
speech,’ ‘free markets,’ ‘free trade,’ ‘free enterprise,’ ‘free will,’ and ‘free 
elections’. A free culture supports and protects creators and innovators. It does 
this directly by granting intellectual property rights. But it does so indirectly by 
limiting the reach of those rights, to guarantee that follow-on creators and 
innovators remain as free as possible from the control of the past. A free culture is 
not a culture without property, just as a free market is not a market in which 
everything is free. The opposite of a free culture is a ‘permission culture’ - a 
culture in which creators get to create only with the permission of the powerful, or 
of creators from the past (Lessig 2004, p.7). 
 
China has never claimed to be a nation of ‘free culture’. The freedoms Lessig mentions – 
‘free speech’, ‘free markets’, ‘free trade’, ‘free enterprise’, ‘free will’ and ‘free elections’ do 
not fit comfortably with China’s status as a single party, socialist market economy. A major 
driving force behind the Creative Commons movement has been the notion that the United 
States’ traditions of ‘free culture’ are being threatened by the expansion of copyright law. 
Culture’s central role in the state’s efforts to communicate with and educate the population 
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and to ensure support for the current regime in China raises important questions about the 
potential role for open licensing movements in China’s copyright strategy. Although some 
concessions have been made by the state in relation to private investment in entertainment 
sectors of the cultural sphere, these are limited. The Chinese government remains heavily 
involved in the media. Culture and politics in the PRC remain closely connected.  
 
While the rhetoric behind much of the open licensing movement may not apply directly to 
China, Licensing movements such as Linux and Creative Commons nonetheless fit 
comfortably with the PRC’s policies of ensuring that cultural products produced by the state 
are made available to as many people as possible at little or no cost. Open licenses also fit 
well with socialist theories of intellectual property and may offer the PRC a comfortable 
middle road between encouraging broader compliance with the demands of the World Trade 
Organisation and its desire to maintain wide access to both creative works and the raw 
material for future creative productions at low cost.  
 
As mentioned throughout this thesis, the number of Internet users in China is growing 
quickly. The growth in Internet users is being accompanied by a demand for content. While 
the concerns of music copyright owners over the increasing popularity of illegal music 
downloading, discussed in previous chapters, represents a genuine challenge for the 
development of China’s commercial music sector, the need for information and for the 
material necessary to fuel creative production by Chinese amateurs and budding 
professionals is also real. It is yet to be seen whether Creative Commons licenses will prove 
popular with China’s ever growing numbers of amateur music creators. However, the 
movement may help to maintain a balance between the free sharing of content and its 
commercialisation.  
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Without its own Creative Commons movement, China would still have access to material 
licensed under the system generated in other countries. However, by establishing and 
promoting its own licenses China is promoting a set of legal tools for the creation and sharing 
of content within the parameters of the current copyright law. This may prove to be an 
important step in helping China to redress the balance between the consumption and export 
of copyrighted material, while encouraging the development of creative new media skills 
within its own population. The Creative Commons movement also has the potential to assist 
in the process of educating creative producers and consumers about copyright, without overly 
restricting new creative expressions. If users of creative content are to make a switch to 
legitimate content, legitimate content must also be made available for them to consume.  
 
Although copyright owners give away some of their rights by applying a Creative Commons 
license, enforcement of legal entitlements remains an important question. Given the low 
levels of copyright compliance in China that exist already, it is difficult to believe that the 
situation in relation to Creative Commons license would be any different. To what extent is it 
more than symbolic to ask users of digital content in China to do so within a legal 
framework, or creators to make content that is already being pirated available to users 
legally? If China’s goal in protecting intellectual property is the creation of the balance 
necessary to secure economic growth then increasing the community’s levels of education 
about copyright, the range of ways copyright can be used and licensed and the obligations 
copyright owners might owe to both society and future creators will be vital.  
 
The introduction of a copyright law in China has had a massive impact on the nation’s public 
domain. Until the first copyright law was introduced in 1991 almost everything rested in the 
public domain. If China is to increase levels of compliance with the current copyright law, it 
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must find a way of shifting its population’s mindset from an expectation that all content 
(other than politically sensitive material) should be free, towards the expectation that content 
cannot be used unless the copyright owner has granted permission for that use. It is hardly 
surprising that awareness of intellectual property rights – what they are and how they 
operate, remains low throughout China, or that consumers of copyrighted material are 
reluctant to comply with the demands of the new system. While few people within China 
have been exposed to debates about possible alternatives to the current protection regime, the 
vast majority of those being expected to pay for copyrighted products or to seek permission 
for their use are simply voting with their wallets.  
 
One possible downside of encouraging open licensing may be that rather than helping to 
build a balance between freedom of content and the rights of owners, open licensing may 
simply encourage users to continue to expect access to content for free. Rather than 
increasing awareness of intellectual property rights or the proprietary nature of much of the 
content consumed through the Internet, or encouraging debate about the extent to which such 
content should be protected (if at all) movements such as Creative Commons may simply 
further entrench established consumer behaviours. Even if these kinds of practices encourage 
people to think and work more creatively, if China is to build economically significant 
creative industries, it will be important to establish a balance that ensures that content 
industries are able to develop. 
 
One of the most likely user groups for creative commons licences and creative commons 
licensed content is technologically savvy university students. This group have the equipment, 
knowledge, and often the time to both use exiting content and generate new material that can 
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be shared through the Internet. However, as Beaker Huang points out, university students 
already have a heavily established expectation that content delivered online will be free: 
For a long time, the mainland labels thought that their major target are college 
students, because they tend to be willing to accept new things, they are open 
minded, they love music and everything. It took us three or four years to find out 
‘no, they are not our biggest target, they are our biggest enemy. Because as soon 
as they get to college the only way they are going to be spending money on music 
is they keep on spending money to upgrade their PCs so that they can be 
downloading more songs (Huang 2005). 
 
Young, Internet savvy university graduates are precisely the group most likely to become 
China’s new creative class. Finding ways to encourage this group not just to create, but to 
think entrepreneurially about the content they are creating is an important challenge.  
 
The Search for Balance 
Many of the people interviewed for this thesis work for the very industries so heavily 
criticised by authors such as Lessig, Drahos and Braithwaite and Vaidhaiyanathan for 
‘locking up’ intellectual property at the expense of the public domain.  
 
The short history of intellectual property protection in China and the fact that the country is 
in the process of constructing its legal system, virtually from scratch, has given policy 
makers, legal scholars and the public little opportunity to consider the range of possible 
approaches to copyright, or the implications of each of these approaches for industry and 
society. The Chinese government’s protection of copyright has been closely linked with the 
country’s trade agenda. This connection has been most prominent in the amendments to the 
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copyright law made in 2001, in order to bring China’s legislation into line with the 
requirements of WTO entry (Chen 2001, Qu 2002). Given the absence of an equivalent to 
concepts of intellectual property ownership or protection in Chinese history (Alford 1995) 
and the almost complete rejection of copyright protection for authors during the Cultural 
Revolution (Qu 2002), there is strong circumstantial evidence to suggest that China’s 
legislators are concerned with the economic, rather than the cultural benefits of regulating 
copyright.  
 
The United States Trade Representative estimates that US losses due to the piracy of 
copyrighted material alone in China range between US$2.5 billion and US$3.8 billion 
annually (United States Trade Representative Special 301 Report, 2005). The TRIPs 
agreement was created as the result of pressure from the United States and other developed 
countries for an international intellectual property agreement that would better protect the 
interests of US business (Drahos & Braithwaite 2002, Macmillan 2002, Arup 2000) . As a 
result the agreement reflects the desires values of the United States and other developed 
Western nations, rather than those of either China or other developing economies. However, 
while China may not have adopted an intellectual property system designed with the needs of 
developing economies in mind, it is clear that there are benefits associated with the greater 
protection of copyright in China. The benefits of introducing copyright protection extend 
well beyond the immediate trade benefits associated with membership of the World Trade 
Organisation. If China ever hopes to make the transition to producer and exporter of 
intellectual property, rather than mere consumer then it must make the transition to some 
kind of proprietary framework to protect creative outputs.  
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China’s policymakers face a dilemma: on the one hand, there are obvious economic benefits 
associated with encouraging multinational corporations to enter China’s market and engaging 
in growing global intellectual property. On the other hand, China is a net consumer of 
intellectual property and must pay a high price for its protection. However, intellectual 
property law operates in conjunction with existing censorship and media ownership systems. 
In the case of China’s film and music industries, strict laws require foreign companies to take 
a local partner and censorship regulations are being used to protect the market from an 
unrestricted flood of foreign material, at least through legitimate channels (Keller, 2000). 
While these regulations cannot prevent the influx of foreign intellectual property or eliminate 
demands that this material is paid for, they do provide structural incentives for the production 
of domestic content in both the film and music industries (Huang 2005, Invest Hong Kong 
2004, Wang 2003a). 
 
Although foreign governments and multinational corporations are undoubtedly acting out of 
self interest in their efforts to ensure more effective protection for intellectual property in 
China, the results of this pressure are not all negative. Wan and Kraus make a convincing 
argument that pressure from Hollywood has an important role to play in creating an 
environment in which China’s domestic film industry can develop (Wan & Kraus 2002). The 
same arguments can be made for the role of foreign players in China’s music market. By 
using recently created legislation to enforce intellectual property rights, foreign companies 
are paving the way for the wider use of both legislation and the courts by Chinese intellectual 
property owners. Chinese film and music companies are quickly coming to terms with the 
new system and are developing business models based on recent legal developments.  
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Nonetheless, copyright protection in China is part of a highly complex process of 
commercialisation and, to some extent, the separation of cultural agendas from ideology and 
politics. The development of an open licensing movement in China brings this process into 
contact with debates about the role of big media, culture and technology that have developed 
in quite different environments. The open software movement in nations such as the United 
States and Australia has been closely associated with ideological opposition to the 
corporatisation of the information and tools that play such a fundamental role in work, 
communication, learning and creating in the 21st century. Open source movements in the 
United States and Australia have been driven by groups of skilled private individuals 
passionate in their opposition to proprietary software models. In China, on the other hand, 
open source software’s development has been encouraged and promoted by the government.  
 
In the United States open content licensing models have been lead by groups of private 
individuals opposed to the limits being placed on their creative freedom by the US 
government and private corporations (Stallman 2001, Zeng 2001), in China there is a strong 
likelihood that if alternative copyright licensing models take root, it will be because 
alternatives to the corporatisation of information are sought by the state, rather than by 
private individuals opposed to the regulation of their creativity. Government funded research 
and educational institutions such as the Chinese Academy of Social Sciences and Renmin 
University have played a vital role in the development of Open Licensing models. Although 
in the United States and Australia open licensing movements have been understood by many 
as being somewhat ‘anti-establishment’ it is important to remember that these models do not 
only have the power to challenge the authority of the government. They can also be used by 
the state to pursue policy agendas and to increase community awareness, understanding and 
acceptance of copyright law.  
 212 
 
Open licensing models such as Linux and Creative Commons may be ideal for China at this 
stage in its development precisely because they do not require a change in existing 
legislation, or threaten China’s ability to comply with its WTO commitments. Open licensing 
systems rely on copyright law to grant users rights and to require work that builds on 
previous works to be shared. However, as with any form of copyright licensing, their success 
depends on the strength of the intellectual property system in which they are embedded. If, 
for example, a private company decides to appropriate content licensed under the creative 
commons license and to use that material for a commercial purpose in contravention of the 
terms of the license, then the copyright owner has the right to take legal action against the 
company.  
 
Protecting the rights of creators who use creative commons licenses relies on users 
understanding their entitlements under copyright law, and being willing to take action to 
enforce those entitlements if they are violated. In this way, open content licensing systems 
have the capacity to be largely self-policing. If administered correctly they have the potential 
to serve and important education function.  
 
Although it would be remarkable if groups such as Huayi film and music or the local 
divisions of multinational record labels adopted open content licenses in relation to their 
products, individuals and companies that depend on intellectual property protection in order 
to generate income stand to gain a lot through an increase in community awareness of 
intellectual property rights and how they work. The idea that licenses can be applied to 
content re-enforces the notion that content creators have a proprietary interest in their work. 
As long as those involved in these systems are conscious of having intellectual property 
rights and a sense that they are able to choose how to use those rights, it is reasonable to 
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expect that creative commons and similar systems will help China’s emerging creative 
classes to understand copyright law and to think consciously about how those laws can 
benefit them as creators.  
 
Conclusion 
Open Licensing models have much to offer China as it seeks meet its requirements under 
international trade agreements. Such licenses may also help to ensure that China’s population 
has access to the technology and content necessary to fuel economic growth and spur 
domestic creativity. This approach to copyright may provide an alternative to relying on 
proprietary products necessary for development, particularly in the area of computer software 
while at the same time assisting its own workforce to develop highly valuable skills. 
However, if open licensing models are also to help to educate content creators about their 
rights and the ways that these rights can be licensed it may be necessary to consciously 
educate creative communities rather than simply encouraging these communities to continue 
sharing content.  
 
In addition to providing China with a method of softening the impact of the current copyright 
law on creativity and innovation, the use of open licensing systems to help build greater 
levels of awareness of intellectual property among emerging creative classes may help to 
stimulate debate about appropriate levels of protection. Experimenting with business models 
and engaging with questions about the different ways that intellectual property rights can be 
used is an important step in creating a system that maximises the benefits of both private 
protection and the public domain and encouraging an entrepreneurial governmentality within 
China’s creative classes. Finding ways to bring copyright regulation into closer line with the 
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needs and expectations of those most affected by them may also help improve levels of 
compliance.  
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Chapter 7 
 
Governing a Copyright Culture 
 
This research project set out to investigate the role that copyright is playing in the emergence 
of commercially driven film and music industries in China. The growth of a ‘copyright 
culture’ is closely linked to other important changes taking place in China’s economy and 
society: a shift away from ideology as the main driver of cultural production, the growing 
role of the market and the emergence of commercially focussed creative industries 
entrepreneurs. As the economic and technological environment changes, systems of control 
that functioned efficiently prior to economic reform are being challenged. Copyright is 
playing an important role in the formation of new relationships between creative workers, 
entrepreneurs and the consumers of film and music products. 
 
The ‘traditional’ attitudes to copying and the nature of creativity described by Alford do not 
appear to be playing an important role in the way copyright is understood by film and music 
industry workers. Nonetheless, copyright law cannot function effectively without the support 
of cultural, economic and administrative systems. What is now taking place in China’s film 
and music industries is the construction and negotiation of this new ‘copyright culture’ in 
which pragmatic entrepreneurship among film and music industry workers is playing a 
central role. The 1990 copyright law established a new category of property rights in the 
PRC. These legal entitlements are combining with other changes associated with market 
reform to create a new class of commercial actors: entrepreneurs eager to use copyrights to 
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generate profits. There is tension between the theoretical possibilities created by copyright 
law and practical challenges involved in using the law to generate income in a Chinese 
context. High levels of unauthorised distribution, which operate outside both new copyright 
frameworks and older content control structures, are forcing the film and music industries to 
adapt their business models so that they can function in a system with weak copyright 
protection.  
 
According to Alford, failing to accommodate domestic cultural traditions has played a major 
role in the past failure western-style intellectual property regimes in China (Alford 1995, 
p.2). However, the research conducted for this thesis suggested that political and economic 
factors that are not unique to China are determining copyright’s role in the film and music 
industries. Consumer decision-making in China is determined by factors that apply in all 
markets: availability, price and convenience. Film and music industry executives, whose 
assets are defined by copyright law, strongly support copyright’s expansion. Policymakers 
and administrators eager to hold on to their power over the film and music industries are 
reluctant to relinquish existing methods of control in favour of less direct approaches. There 
are signs that governing the environment in which creative products are made and used and 
encouraging individuals and industries to think about these products in new ways may be 
more effective than attempting to dictate what constitutes ‘appropriate’ behaviour in a highly 
complex marketplace.  
 
Entrepreneurial Governmentality: 
Alexi Yurchak uses the concept of entrepreneurial governmentality in an attempt to explain 
the processes that made it possible for large numbers of young Russians to create private 
businesses with such success during the late 1980s. As Yurchek writes: 
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Clearly, the mere adoption in the Soviet Union of the laws on individual private 
activity (1987) and on cooperatives (1988) could not teach anyone overnight how 
to be a businessman. These people acquired particular entrepreneurial knowledge 
and skills long before the collapse of the Soviet State. They acquired them not 
necessarily by acting as managers in Soviet industry or dealers on the black 
market, buy by having to operate within the Soviet system itself (Yurchak 1999, 
p.1).  
 
The term governmentality places government within a framework of multi-layered processes 
of power and influence that involve the relation between self and self, private and 
interpersonal relations involving some form of control or guidance, relations within social 
institutions and communities, as well as relations concerned with the exercise of political 
sovereignty (Yurchak 1999). 
 
By using the lens of ‘entrepreneurial governmentality’ Yurchak emphasizes the role of forms 
of governance that exist outside the bounds of legislation: language, economic systems, 
habits and expectations of thinking and relating to oneself, to others and to those in power. 
As Yurchak point out, when it became possible for individuals to operate private businesses 
in the Soviet Union, new sights for existing entrepreneurial activity became available. 
Individuals who had developed the skills and habits of entrepreneurs, often out of necessity 
under the old system, were suddenly free to use existing skills to operate and profit within a 
newly regulated space created by the law.  
 
In this thesis I have used the same premise in a slightly different manner. Like Yurchak I 
have emphasized the broad, complex processes involved in governing. Creating legal rights 
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is important, but it is just one step in building a copyright culture. Whereas Yurchak argued 
that legal changes could not, on their own, explain the speed with which successful private 
businesses emerged in post-Soviet Russia, I have argued that legal changes, on their own, are 
not enough to alter the copying and distribution habits of users and consumers of creative 
content in China. Trade with the international community, the shift from a planned economic 
model to a market-capitalist system and technological developments are all having a 
profound impact on the way cultural production and consumption functions. Economic and 
political changes have resulted in the emergence of an ‘entrepreneurial governmentality’ 
among film and music industry professionals. This commercially focussed group are, in turn, 
increasing pressure on the state to expand the space in which they can function and to 
continue to strengthen the copyright system that allows them to exist.  
 
Just as the introduction of the law on individual private activity and on cooperatives created 
new spaces within which entrepreneurs could operate in post-soviet Russia, the 1990 
copyright law created an entirely new form of property that could be acted upon 
entrepreneurially in China. Under the planned economic model, what is now categorized as 
‘intellectual property’ was understood in different terms. Cultural products were understood 
as tools of propaganda, pedagogic tools or mass entertainment. The 1990 copyright law 
brought this category of production into the realm of the market economy, giving consumers 
the power to decide what would succeed and what would fail and an ability to choose what to 
watch or listen to, when. The market economy has also given cultural and entertainment 
products another purpose: that of advertising. Not only can content now be bought and sold, 
it can also be used to carry advertising messages to newly affluent consumers. 
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The processes of governance involved in the emergence of China’s new copyright industries 
are, therefore, concerned with much more than just controlling the production and 
consumption of film and music. They involve broader strategies and challenges associated 
with managing market economies and consumer societies. The law is creating new 
possibilities of thought and action – creative works can now be thought of as assets that are 
defined and protected by copyright, and acted upon it entrepreneurially. Copyright law has 
also prompted greater awareness among China’s creative workers of the value of regulated 
spaces in which entrepreneurial activities can be conducted. The language of morality, too, is 
seeping into demands for copyright compliance. In China, as elsewhere in the world, this 
language is being used to bolster the power of formal law, to encourage individuals to 
regulate their own behaviour, to assist industries in self-regulation within the framework set 
out by the state.  
 
Alford: 
What, then, of Alford’s (1999) assertion that neglecting to adequately consider the cultural 
norms and creative traditions of China contributed to copyright’s failure in the past? The film 
and music industry participants interviewed for this thesis believed that end-users of content 
are purchasing illegally copied and distributed products in an effort to maximize their utility. 
Price and availability, rather than philosophical or cultural opposition to copyright protection 
drive the consumption of pirated products. At the same time, copyright owners, particularly 
those with an established sense of entrepreneurialism and the resources necessary to operate 
within the existing market, are eager to promote their commercial interests and to ensure that 
their rights are expanded. From a legislative point of view, China’s recent political past, 
current concerns about the role that the film and music industries should play within a 
socialist market economy and a desire to maintain control of content appear to be playing a 
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much more direct role in the negotiation over copyrights’ function in China than traditional 
attitudes to the nature of creativity.  
 
The findings of this thesis suggest that economics, rather than culture, plays a dominant role 
in determining the success of a copyright regime. Copyright in the West began as a 
monopoly right granted to publishers. It was an economic right that, in many respects, 
developed independently of cultural attitudes to the process of creativity or learning. 
Lobbying by publishers with a vested interest in the recognition and expansion of copyright 
played an important role in the law’s development and enforcement. This fact does not mean 
that traditional attitudes to the creative process do not have a valid role to play in building 
legal frameworks that maximize the benefits of copyright law. However, it is clear that it is 
important not to overestimate the impact of past attitudes to the creative process on current 
attitudes to copyright protection. Chinese entrepreneurs, filmmakers and music executives 
have readily adopted ‘Western’ attitudes to copyright protection. This group is eager to 
secure the economic benefit associated with the expansion of their property rights.  
 
The Threat of Copyright 
In Information Feudalism Drahos and Braithwaite (2002) discuss the threat to developing 
nations that is posed by the global system of intellectual property protection. However, 
Drahos and Braithwaite appear to assume that pressure to enforce intellectual property rights 
comes predominantly from outside developing countries. Although there can be no argument 
that China imports much more intellectual property than it is currently able to export, it is 
clear that intellectual property owners within China are welcoming increased copyright 
protection. Those working in the film and music industries were not concerned that they 
might be expected to pay royalties to foreign companies, but that they are unable to secure 
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income streams from their own content within China. As the number of people within the 
PRC who benefit from copyright grows, incentives for the Chinese government to devote 
more resources to copyright policing and enforcement may begin to outweigh perceived costs 
of protection. As industries that use copyright law continue to develop, the number of 
individuals with investments in legitimate copyright dependant operations, the percentage of 
Chinese workers employed by the film and music industries and the number of consumers 
who access content through legitimate channels will also increase. The existence of these 
groups may help to counter the influence of those who benefit from unauthorised copying 
and distribution. Given that this is the case, Vaidhayanathan’s concerns that commercial 
interests have hijacked the copyright agenda in the United States at the expense of the 
public’s right to access creative products and creative producers’ ability to generate new 
works may become just as relevant to debates about copyright protection that take place 
within China in the future.  
 
In Intellectual Property Wrongs (2004) Howkins observes that the relationship between trade 
and development is being re-thought in the context of the WTO’s efforts to impose a 
Western-based view of intellectual property on all countries. Howkins poses the question: 
Does liberalising trade (as the WTO seeks) promote development? Or does 
development happen faster if national cultures and national economies are 
protected, at least in the short term? (Howkins 2004) 
 
Implicit in the suggestion that trade liberalization as promoted by the WTO comes at the 
expense of protecting national cultures is an assumption that, in the absence of formal trade 
liberalisation, national creative industries are insulated from competition from the outside. 
However, much of the debate about the impact of trade liberalisation on the development of 
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national creative industries ignores the reality of the distribution situation that exists in places 
such as China. In theory, China’s film and music industries are protected from foreign 
competition by strict import quotas and publication guidelines. In practice domestic film and 
music producers must compete with unauthorised distribution channels that give Chinese 
consumers ready access to thousands of foreign products. If the Chinese government 
enforces the policies of the WTO it will, in reality, be offering more protection to the 
domestic film and music industries than currently exists. The prospect of higher levels of 
practical rather than theoretical protection for the film and music industries appealed strongly 
to the individuals interviewed for this thesis. Film and music industry workers associated 
WTO entry with higher levels of protection for domestic industries, rather than the danger of 
increased competition from foreign products.  
 
China opened its doors to the outside world at a time when technological changes – audio 
cassettes, tape players, and VHS cassette players, were beginning to transform copying and 
distribution of material globally. These developments have continued to have a profound 
impact on commercial film and music industries all over the world, changing the ways in 
which content is used and created, as well as challenging film and music businesses to 
develop new approaches to their products. China became a global centre for the manufacture 
of electronic equipment used in the reproduction, distribution and consumption of copyright 
material. Technological innovation and development is continuing to take place at an 
impressive pace. As China’s economy grows these new modes of creating, sharing and 
enjoying content are becoming ever more accessible to consumers.  
 
The technological developments that have taken place in the past twenty years are presenting 
the world’s most developed intellectual property regimes and established copyright industries 
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with major challenges. In China, technological developments that are increasing the ease 
with which material can be copied and shared are concurrent with massive economic, social, 
legal and administrative transformations. Not only must China find ways of managing 
copyright in a rapidly changing technological context, it must at the same time train judges, 
lawyers and educate bureaucrats, administrators, copyright users and producers about their 
rights and obligations under the new system. Given the enormity of this task it is not 
surprising that, at present, the vast majority of copying in China appears to be unauthorised. 
Commercial developments are also challenging the government’s desire to maintain control 
over content and prompting new approaches to both the role of media and the ways it is 
governed.  
 
The popularity of unauthorised distribution channels makes it clear that there is an enormous 
demand for film and music products in China. Economic growth is bringing with it growing 
disposable incomes and an emerging middle class eager to be entertained. High levels of 
demand combined with the difficulty of enforcing copyright are prompting China’s film and 
music industries to begin developing new approaches to creativity and innovation. These 
industries have little choice but to develop strategies for survival in an environment where 
copying and distribution cannot be controlled. There is a shift away from reliance on 
copyrighted material as a product from which royalties can be derived, towards a focus on 
services that can be packaged with content. Product placement in the film industry, live 
performances and the sale of music through mobile technology are already playing an 
important role in these industries. New forms of distribution, including digital cinema, IPTV 
and next generation mobile technologies will be an important part of the industry’s future 
development.  
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Given the impact of new technologies on the film and music industries across the world, it is 
likely that the business and distribution strategies being developed in China will eventually 
provide a model for other markets. Although copyright is being re-positioned within the 
creative industries value chain in China, these changes do not constitute a formal shift in the 
legal model of copyright law. The adoption of a Western model of copyright protection, 
combined with the 2001 amendments to the copyright law expands the property rights of film 
and music copyright owners. Although at present these laws are not easy to enforce, film and 
music copyright owners in China have little interest in seeing their property rights reduced by 
a legislative shift towards an increase in fair use provisions or greater protection of the 
commons. A decision to adjust the law to reflect changing practices in the film and music 
industries can only be made by China’s policy-makers, whose job is to take into account the 
broader needs of the economy, the community and emerging creative sectors.  
 
The last two years have seen music downloading services to mobile devices take on 
particular importance as a source of income for music copyright owners. In an environment 
with upwards of 90 percent piracy rates of conventional music media (CDs, audio cassettes) 
and almost 100 percent piracy rates on online music, finding ways of controlling the online 
music market and developing ring-tone downloading and content streaming to mobile 
devices holds particular significance for the development of income streams for China’s 
commercial music industry. China’s Internet sector is developing rapidly. All of these factors 
are contributing to a growing awareness of the revenue generating potential promised by the 
Internet and exploration of legal avenues available to copyright owners in the digital realm. 
 
In Chapter Five I discussed Daniel Zhao, Vice General Manager of Huayi Music, whose 
account of his company’s struggle to discover a profitable business model clearly 
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demonstrated that intellectual property rights are beginning to play an important role in the 
commercial music industry (Zhao 2005). Where technology makes it possible to control 
distribution to a significant degree, executives like Daniel Zhao are actively using copyright 
licenses to generate income. Although Huayi music has had limited success in securing 
royalty payments for CDs, it has become clear that licenses for music products distributed 
through mobile phones have the potential to form an important source of income. Huayi 
Music was taken by surprise by the speed with which ring tones have replaced personal 
appearances and product endorsements as a major source of income for the music industry. 
The group have been quick to respond to changes in the technological and legal environment 
surrounding the music industry. They are now heavily focussed on the role of copyright 
licenses in securing ring tone income and actively exploring more sophisticated licensing 
approaches that might be applied in the future (Zhao 2005).   
 
Chinese film and music companies are also beginning to take action in the courts. As the 
frameworks for taking legal action to enforce copyrights are being established, Chinese 
creative industries are making use of them. Beijing Birdman Entertainment company, 
discussed in Chapter Four, has taken over two hundred cases for copyright infringement to 
court in Beijing, and more than thirty in other jurisdictions (Zhou 2005). Although foreign 
parties may have dominated China’s intellectual property courts at first, this is no longer the 
case: 
Before, there were more foreigners than Chinese. Now there are Chinese parties suing 
foreign parties. (Chen 2005) 
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While the ‘renowned suer’ makes it clear that there are people working in China’s music 
industry who are aggressively prosecuting copyright infringement, other interviewees were 
choosing to concentrate on finding the right catalogue (Huang 2005) and the possibilities for 
more controllable distribution channels presented by new technologies (Ke 2005). 
Nonetheless, R2G are a clear example of a company attempting to create demand for 
legitimate content by strategically prosecuting Internet search engines and web-sites 
responsible for the distribution of high volumes of illegal content.  
 
Chapters Four and Five discussed the growing role of the Internet in the distribution of 
content. China now has 102 million Internet users and 53 million broadband subscribers. The 
film and music industries are being forced to confront the existence of online file trading 
networks and the ready availability of free content delivered directly to homes through 
growing numbers of cheap, high speed connections. This development has added 
significantly to the difficulty of controlling distribution for copyright owners. The question of 
how copyright will be managed online adds yet another layer of difficulty to an already 
chaotic situation. The spread of the Internet in a country where distribution of copyright 
material is already poorly controlled is further widening the gap between formal law and user 
behaviour.  
 
Prospects for enforcement of copyright online are being damaged further by the 
government’s failure to create clear guidelines about the status of private copyright auditing 
or collecting agencies. Although China’s copyright law now formally permits group 
collection agencies to act on behalf of copyright owners, the only agency allowed to act on 
behalf of music copyright owners in China is the Music Copyright Society of China (MCSC). 
At the time of my interviews there was widespread dissatisfaction among music copyright 
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owners over the performance of the society. The MCSC had done little in relation to the 
administration of rights online and record labels were beginning to turn to private companies 
such as Beijing-based R2G for online music distribution auditing.  
 
Independent monitoring of distribution is an important step in the development of 
commercial copyright industries and the wider use of intellectual property rights in business 
models. Independent auditing of distribution makes it possible for copyright owners to 
compare the royalty payments they receive for a copyrighted work with the actual number of 
times the work is sold. While the development of independent auditing agencies seems to be 
a logical step in strengthening the relationship between consumer demands and content 
production, the Chinese government has so far failed to issue a clear policy in relation to 
private copyright auditing and royalty protection services. This leaves companies such as 
R2G in a precarious legal position. Although R2G has the approval of the State 
Administration of Industry and Commerce to offer services including the administration of 
copyright online, reports in the international press suggest that the company has been named 
specifically by the National Copyright Administration as acting illegally (Dickie 2006).  
 
The Chinese government’s reluctance to allow the market to play a bigger role in the 
administration of copyright is compounding the chaotic state of regulation and enforcement 
of China’s copyright law. Ongoing caution in relation to private auditing and copyright 
administration services and the persistence of the censorship system are two examples of this. 
The gaps between market demand and legitimate channels through which this demand can be 
met appear to be acting as bigger impediments to copyright’s use and enforcement than a 
lack of willingness to pursue these rights among copyright owners. 
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The fact that high rates of unauthorised copying and distribution have persisted in both the 
film and music industries since the introduction of the 1990 copyright law and its amendment 
in 2001 make it clear that legislation is just one aspect of an effective copyright regime. 
China’s film and music industries cannot rely on copyright law within their business models 
in the way it has been relied on in these industries in the West unless distribution can be 
controlled. New technologies, combined with under-developed legitimate distribution 
channels, a lack of coordination among regulatory bodies and administrative structures that 
are still in an early stage of development make it time consuming, expensive and extremely 
difficult to enforce intellectual property rights as they exist on paper.  
 
Although it is clear that copyright law in China must operate within a complex existing 
cultural, economic and historic context, defining this context and understanding the way it 
affects the role of copyright in China’s emerging creative industries is a complicated task. 
Alford’s observations about traditional attitudes to copying and creativity in Chinese 
philosophical and political traditions provide a helpful background to the transformation now 
taking place. However, the experiences of Chinese entrepreneurs and their understanding of 
what is motivating Chinese consumers suggest that price, access, variety and convenience are 
now more important than specifically Chinese cultural factors. Just as attitudes to creativity 
and the legitimacy of free copying have changed in Europe and the United States over time, 
Chinese concepts of creativity, the role of art and its relationship to ideology and economics 
have undergone important transformations over the past 100 years.  
 
The ideal formula for balancing individual reward with social benefit has been a matter of 
earnest debate since the British 1710 Statute of Anne. Theories of copyright have focused on 
the economic/utilitarian role of copyright, natural justice themes of labour and desert, moral 
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rights associated with the notion that intellectual property is an emanation of the person and, 
more recently, copyright’s role in enhancing culture. The relationship between copyright and 
national cultures and identities is particularly controversial. Strong critique surrounds the 
formalisation of the relationship between copyright and trade through the WTO and the 
volume of content being exported by developed countries, such as the United States, to 
developing nations such as China. A number of commentators argue that an over-emphasis of 
copyright owners’ rights is stifling creativity and promoting the economic interests of an 
established few at the expense of broader use and access. There are growing calls for reform 
of the global copyright framework in order to make it fairer to developing countries and less 
restricting of creativity.  
 
Although these debates continue, China is now a member of the World Trade Organisation. 
Its government has formally accepted the requirements of the TRIPs agreement. The 2001 
amendments to the Copyright Law of the Peoples’ Republic of China reflect the requirements 
of WTO entry and China’s copyright legislation is now substantially similar to the copyright 
laws of OECD nations. Questions of how the reformed copyright law is applied in China, by 
both legal authorities and the creative industries themselves, and whether it is the most 
effective approach for China to take in relation to copyright protection remain open. Given 
the existence of well established illegal copying and distribution networks and the rapid 
emergence of new disruptive technologies, such as the Internet, China’s authorities must find 
ways of maximising the benefits of copyright regulation without incurring unsustainable 
costs in terms of enforcement, access to information or future creativity. 
 
In China, as elsewhere in the world, different players within the nation’s creative industries 
have different interests, goals and thus attitudes towards copying and copyright regulation. 
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The government is anxious to secure foreign trade, investment and technology transfer 
associated with greater involvement in the international community, goals that require 
relatively high levels of legal protection for intellectual property rights (Koprowski 1996, 
Arup 2000). However, enforcing intellectual property law is a resource intensive task. While 
many of the beneficiaries of new copyright laws will be corporations based in intellectual 
property exporting nations such as the United States, the cost of enforcing copyright within 
individual nations must be borne by the governments and consumers of those nations. China 
must develop legal and judicial frameworks capable of processing intellectual property cases. 
It must also bear the costs of policing copyright laws and punishing violators. Enforcement 
will compel ordinary Chinese consumers of copyrighted products to absorb higher costs for 
the content they consume. Although many of these products are associated with 
entertainment, copyright also impacts heavily on sectors closely associated with 
modernisation, including computer software. 
  
While the film and music industries are struggling to find ways to grow and prosper in the 
current market, high levels of creativity already exist in China. In spite of the country’s 
reputation as the global capital of cheap copies, China has already produced an impressive 
range of creative individuals and industries. The challenge for policy-makers is to find ways 
of nurturing these activities: building a legal system and regulatory structures that bring 
existing distribution networks into the legitimate system, encourages budding musicians and 
filmmakers and responds to the needs of emerging commercial creative industries. 
 
Hung Huang is Chief Executive Officer of the Beijing-based China Interactive Media Group, 
which publishes five fashion magazines in China, including I-look, Youth International 
(Seventeen) and Time Out. It also produces three television programs under the same media 
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brands. Ms. Hung was educated in the US and has a Bachelor of Arts from Vassar College. 
She is a regular newspaper and magazine columnist and best selling author. Her book ‘My 
Abnormal Life’ sold 200,000 copies in China. As a member of China’s ‘creative class’, Hung 
is acutely aware that being understood as capable of producing innovative ideas and creative 
products, rather than as a passive recipient of foreign culture, is a key aspect of being taken 
seriously in international settings. She bristles at the suggestion that China is struggling to 
produce powerful creative industries of its own:  
Look at the value of contemporary Chinese art, you look at the way Chinese films 
are invading the American box office and making hits. And these people are 
saying China doesn’t have a creative industry! Ten years ago you might have said 
‘yes yes, we can make it, we can make it’. Now I just think ‘these people are from 
the stone ages and I’m not interested in talking to them because there’s no point!’ 
If they don’t want to see it, they won’t see it. But Hero has a box office of over a 
billion. Count the number of American art films that have that kind of success! 
Maybe Quentin Tarantino has a couple, Travolta doesn’t even have one!’ (Hung 
2005) 
 
As Hung so passionately observes, Chinese filmmakers have succeeded in building a solid 
international reputation. Critically acclaimed, internationally financed and distributed 
productions such as Farewell My Concubine (1993), Crouching Tiger, Hidden Dragon 
(1999) Hero (2002) and House of Flying Daggers (2005) have won the support of both 
critics and audiences around the world. However, Chinese film studios continue to struggle 
to capture revenue from their productions within China. A cumbersome censorship and film 
production approval process, difficulties accessing legitimate distribution channels and the 
ready availability of cheap, illegally copied and distributed DVDs are three major challenges 
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for the industry. The current division between ‘legitimate’ and ‘underground’ films also 
prevents the Chinese government from publicly celebrating many of the achievements of 
Chinese filmmakers at International Film Festivals.  
 
Tight regulation of domestic production and distribution mean that the only option for films 
that have not run the gauntlet of official approval processes is distribution through 
international festivals or via domestic pirates. While no-one questions the talent or creativity 
of China’s underground filmmakers, many of whom have been highly acclaimed 
internationally, their talent and the potential economic benefits of their productions are lost to 
the domestic industry. Stronger Chinese copyright laws mean little to these filmmakers 
because they cannot distribute their work legally inside China.  
 
Finding ways to bring ‘underground’ filmmakers into legitimate production and distribution 
categories may be one way for the Chinese government to ensure that copyright law ensures 
the maximum availability of creative talent for the domestic creative industries and to ensure 
that talented individuals are not lost to the sector. Chen Daming is a clear example of a young 
filmmaker who has returned from overseas with the explicit goal of making films within the 
legitimate system. He feels frustrated by the unpredictable nature of film censorship and the 
impact of an over-developed bureaucracy on Chinese filmmakers, but remains committed to 
making movies for Chinese audiences that can be distributed legally in China.  
 
Access to legitimate distribution networks capable of providing either box-office returns or 
royalties emerged as a major theme throughout the film industry interviews. As discussed in 
Chapter Four, anomalies in the film approval, funding and distribution system mean that 90 
percent of the films made legitimately in China each year, and by definition, 100 percent of 
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the films made illegally, are not being distributed through the official screening system. The 
copyright situation is just one factor in a highly complex operating environment. As Chapter 
Four described, not only does a cumbersome, unpredictable censorship regime act as a major 
impediment to commercial investment in the industry, it also encourages illegal distribution 
of many films. Faced with a poorly developed commercial cinema system, the absence of a 
coordinated, transparent ticketing system and onerous permission and approval processes 
surrounding the release of films through legitimate channels, domestic productions struggle 
to compete with other sources of entertainment. Inconsistencies in media regulation 
contribute to the demand for illegally distributed films. It is common for China’s press and 
radio to discuss foreign blockbusters as soon as they have been released overseas, in spite of 
the fact that they are not legitimately available in China.  
 
Continuing pressure on the Chinese government to ‘crack down’ on illegal distribution of 
copyrighted material by groups such as the MPAA appears to assume that, with enough 
commitment, the Chinese government could bring copying practices into line with current 
copyright laws. Copyright as it functions in the film and music industries in developed 
Western markets relies heavily on copyright owners’ ability to control, or at the very least to 
track, the distribution of their product. This requires well coordinated legitimate distribution 
systems monitored by group collection societies as well as the cooperation of law 
enforcement agencies at all levels of government. Even where these systems for monitoring 
and controlling distribution are well established, the emergence of new technologies has 
challenged and transformed established business models. The Napster cases in the United 
States and the eventual emergence of online music stores such as I-tunes as a legitimate 
alternative to unauthorised music-trading networks are examples of this process.  
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In China, however, systems for managing the legitimate distribution of film and music in a 
market environment are not well established. The cooperation of enforcement agencies 
across the nation, at all levels in order to enforce copyright laws has not occurred. In 2005 
the State Administration for Radio, Film and Television had not yet agreed how much 
China’s media should pay copyright owners for the right to use their content. Given the 
difficulties associated with extracting payment for content distributed by highly regulated 
radio and television broadcasters, prospects for bringing wholly illegal distribution channels 
into line or enforcing copyright on the Internet seem small.  
 
China is beginning to produce successful film and music businesses. Companies such as 
Huayi Brothers and Taihe Media and Music Entertainment Company are developing 
strategies that allow them to exist in an environment where it is difficult to control 
distribution. Product placements, advertising and capitalising on the possibilities for 
controlled distribution offered by mobile phones are central to the commercial success of 
these companies. Several executives in both the film and music industries interviewed for 
this thesis identified emerging technologies which may make it possible to control 
distribution as key aspects of their business strategies for the future. The innovative business 
models described in Chapter Five appear to be a result of, on the one hand, eagerness to 
invest in and develop commercial film and music sectors and, on the other, an operating 
environment that makes traditional approaches unsuitable.  
 
The challenge for the government is finding ways of capturing creativity, innovation and 
entrepreneurship within a framework loose enough to encourage creativity, but tight enough 
to maximise its economic benefits. This is the challenge of all intellectual property systems. 
In order to do this effectively the Chinese government must be clear about the goals of its 
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copyright regime and its expectations in relation to the emergence of Creative Industries in 
China. This is a task that requires thought and commitment, and forms part of a broader 
process of re-negotiating relationship between culture and ideology in the PRC. Once 
China’s policy-makers have established their own clear goals for the intellectual property 
system, they may choose to assume a more active role in setting the international agenda for 
copyright protection. At this point it appears that new approaches to copyright law itself are 
seen as secondary to increasing levels of understanding about the current, law continuing to 
strengthen the legal system and re-negotiating the government’s relationship with the film 
and music industries.  
 
Developing the role of copyright within China’s emerging creative economy presents 
complex challenges for policy-makers. A desire to encourage innovation, creativity, access to 
and sharing of knowledge must be balanced with the current regime’s concerns with 
controlling access to information, communicating centrally sanctioned messages through art 
and the media and muting heterodox voices. The tension between freedom to create and the 
government’s desire to control which voices may be heard by the public and which stories 
can be told and shared is central to many of the problems being faced by the creative 
industries in China today. Old systems of monitoring and control are clashing with new 
technologies for copying and sharing. A system which formally attempts to control film 
distribution too closely has simply pushed distribution networks underground, beyond the 
reach of copyright owners or collecting agencies. New technologies that have changed the 
way that copyrighted material can be distributed and used have forever altered the 
environment in which the creative industries operate. Levels of control that may have been 
achieved in the past are no longer possible, and the Chinese government is searching for new 
ways of managing behaviour.  
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Digital Developments 
China has 45.6 million ‘computer hosts’, that is computers through which at least one person 
is able to access the (Internet China Internet Network Information Centre 2005, p.6). There are 
103 million Internet users in China, 53 million of who have broadband in the form of either 
cable or ADSL connections. In comparison, according to the Organisation for Economic 
Cooperation and Development’s Internet Statistics for June, 2005 the United States has 42.6 
million broadband subscribers (OECD 2005). Although only about 2 percent of Chinese 
households own PCs (Kessler 2004), this number is growing fast. By 2010 it is expected that 
178 million new PCs will have been purchased in China (BBC 2004). The 18th CNNIC report 
data indicates that there are 112,264 registered i-Cafés in China (although there are 
undoubtedly many more that are unregistered). It is estimated that between 20 and 30 million 
people, mostly aged between 18 and 25, use these cafes. Of these 70 percent play games and 
20 percent watch movies or videos (Keane 2007). 
 
In this environment, search engines are playing a vital role as intermediaries between users 
and content, between producers and consumers of information. The role of search engines as 
gatekeepers of knowledge and the power of this position in a society increasingly driven by 
knowledge and hungry for content have not been missed by either the Chinese government, 
content owners or search engines themselves. The government has made concerted efforts to 
control content available online and routinely works with search engines operating in China 
to implement censorship policies. Google has been shut down on a number of occasions and 
recently announced its decision to censor content in accordance with the Chinese 
government’s demands in order to stay in the Chinese market (‘Google Censors Itself for 
China’ 2006). Content providers have also identified search engines as an important point of 
control in an otherwise chaotic market. In interviews conducted in 2005 Beijing-based digital 
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copyright management agency R2G specifically identified legal action against search 
engines, rather than websites or consumers as a legal strategy it intended to pursue in order to 
help build a demand for legal content online (Daniel 2005).  
 
Chapter Five discussed the leading Chinese search engine Baidu, which faces legal action by 
music copyright owners who claim that its provision of links to sites offering illegal music 
downloads violates their right to exclusive distribution. The outcome of this case, and others 
like it, have important implications for the development of China’s music industry. While 
there are innumerable websites providing illegal MP3 downloads operating in China, search 
engines represent a concentrated point of access for Internet users. Because search engines 
have the capacity to act as effective content filters and almost all users locate content using 
one of a limited number of sites, they are an attractive target for copyright owners in their 
quest to enforce intellectual property rights online. Controlling copyright of content being 
offered through the Internet, both in the form of MP3 files, ring tone downloads, true tone 
downloads and other services will play a key role in the business models adopted by the 
industry. Liability of search engines for copyright infringement also raises important 
questions about the type of legal environment best able to ensure the development of vibrant 
creative industries. A balance must be struck between the commercial interests of search 
engines, the commercial interests of content owners, the creative and artistic needs of content 
creators, the need for innovative distribution models in China’s content industries and the 
broader interests of the community.  
 
Copyright Protection: Less v. More 
As mentioned in the previous chapter, current trends in the global regulatory framework for 
copyright have been heavily criticised for their over emphasis of individual rights and failure 
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to adequately recognise the creative value of freedom to share material or the importance of 
the ‘commons’. Technology is also having a massive impact on the way copyright material is 
being produced, used and distributed. In China, new technologies of copying and sharing 
combine with a poorly established framework for administering intellectual property rights, 
low levels of copyright awareness and complex media regulations to make enforcement of 
China’s new copyright laws expensive and difficult. China is a clear example of a country 
where a copyright regime that focuses too closely on the rights of copyright owners and fails 
to take into account established patterns of use or the needs or expectations of users is 
extremely difficult to enforce. In addition to critical consideration of the costs or benefits to 
China’s creative industries and general population of closer enforcement of the current 
copyright law, China’s authorities are also faced with practical questions about what is 
possible in the current environment. A copyright law that grants fewer rights to copyright 
owners and provides greater freedom to users in relation to copying and sharing may be more 
beneficial than the current, high level of formal protection and low levels of practical 
enforcement.  
 
The Adelphi Charter on Creativity, Innovation and Intellectual Property sets out twelve 
principles for ‘fair, user-friendly and efficient way of handing out intellectual property rights 
in the 21st century’. Although the charter uses the language of Human Rights in calling for a 
fair system of intellectual property protection, which China’s leaders may be reluctant to 
adopt, many of the principles contained in the charter are worth considering in relation to the 
PRC. In particular, the first principle of the Charter demands that: ‘Laws regulating 
intellectual property must serve as means of achieving creative, social and economic ends 
and not as ends in themselves.’ The instrumental approach that appears to have been taken by 
the Chinese government in adopting the current intellectual property law in order to gain 
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entry to the World Trade Organisation, rather than as a result of earnest thought about how to 
achieve creative, social and economic goals is a direct contradiction of this principle. The 
amended intellectual property law clearly has implications for creative, social and economic 
activities within China.  
 
Even a less restrictive copyright law must be integrated into the consciousness of Chinese 
content users and the business practices of the creative industries. As discussed in Chapter 
Three, levels of education about intellectual property rights in some sectors of the film 
industry remain extremely low, although as Chapter Five points out, this is not the case in all 
sectors of the industry. Low levels of education about copyright undoubtedly have an impact 
on the extent to which copyrights are being employed at all levels of the production and 
distribution of films, particularly in relation to films made by state-owned studios such as the 
Forbidden City Film Company. The fact that the head of China’s screenwriter’s guild was 
obviously unfamiliar with the way that copyright law worked and the various ways in which 
it could be employed by screenwriters and film production companies in China also suggests 
that many of China’s creative workers are not familiar with their rights under the new 
system. As long as levels of enforcement remain low and mechanisms for collecting royalty 
payments on behalf of copyright owners are poorly developed, there is little incentive for 
many creative workers to become more familiar with their copyright entitlements.  
 
Open licensing may be an important tool in helping to raise levels of education among 
creative workers about copyright. As discussed in Chapter Six, Creative Commons is actively 
engaged in building an online library of content that can be used by anyone for free. By 
encouraging the creative community to join in and apply licenses to their own works before 
making them available to others, open licensing movements help to educate creators about 
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the copyright system in a non-commercial context. As such, open licensing has the potential 
to help key groups within the community to develop a deeper understanding of the way 
copyright systems function and the different ways in which copyright licenses might be used. 
Not only can these systems help to ensure that the public have access to copyright material 
for free, educating the creative community about copyright law is an important step in 
preventing imbalances of power that may arise within the new system. By ensuring that 
creative workers understand and are able to think critically about copyright open licensing 
systems may encourage them to make informed decisions about their work.  
 
A system of copyright capable of providing rewards for those who understand the rules and 
are able to find ways of working within it will be crucial to its adoption and use. Encouraging 
more of China’s creative workers are to begin developing an awareness of copyright, their 
options for enforcement and a relationship with copyright material as something that can be 
acted upon entrepreneurially – bought, sold and licensed – relies on creating a strong 
relationship between formal legal entitlements and financial reward. Group collection 
agencies, legitimate distribution channels and independent auditing agencies are all important 
support structures that will need further development if copyright owners are to begin 
benefiting from the copyright law. Until these systems are able to operate more effectively, 
one-off payments such as the ‘minimum guarantee’ currently common in the music industry 
and salary payments for creative workers will remain common. Prospects for freelance and 
independent creative workers are also severely limited by the lack of accountability and 
transparency within the current system.  
 
Although China’s economy is growing rapidly and levels of disposable income are 
increasing, in real terms average incomes remain low in China. Attracting consumers to 
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legitimate products has required the film and music industries to lower their prices 
considerably in order to compete with pirated products. Because the ready availability of 
illegally copied and distributed content has ensured that the maximum price that can be 
charged for legitimate film and music products is much lower in China than it is in other 
markets, product placement, advertising and endorsements have become vital revenue 
sources. Product placement, in particular, is compatible with free or low cost content in an 
environment where distribution is difficult to control.  
 
It is clear that an ‘entrepreneurial governmentality’ is already developing within at least some 
sectors of China’s film and music industries. Where it is possible for distribution to be 
controlled, copyright is being used. Companies such as Huayi Brothers Film are actively 
pursuing legitimate distribution channels and taking a multi-layered approach to extracting 
value from their productions, including product placement. However, while China’s new 
copyright law provides copyright owners with a high level of formal protection, it remains 
extremely difficult to translate formal legal entitlements into financial reward for creative 
activity. If the Chinese government is able to increase the tradable value of copyright there 
appears little doubt that the creative industries will take up new opportunities for commercial 
activity with enthusiasm.  
 
Whether the authorities are able to control distribution in China given established behaviours, 
distribution networks and the spread of the Internet remains an open question. New 
technologies for mobile distribution as well as IPTV and digital cinema may offer new 
prospects for the emergence of distribution channels that can be more effectively controlled 
and monitored. Allowing private companies to begin offering circulation auditing and 
copyright management services may be the Chinese government’s best hope for increasing 
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levels of copyright enforcement. The ideological role of content industries under the Chinese 
Communist Party means that these sectors must not only contend with regulation resulting 
from commercial imperatives but also with the monitoring and control arising from their 
political significance.  
 
The further privatisation and commercialisation of media industries such as film and music 
may not be a step that China’s authorities are yet willing to take. However, the alternative 
may be a copyright law that the government simply does not have the power to enforce. 
While China’s high levels of piracy are most commonly discussed in the international media 
as a threat to foreign copyright owners, there can be no doubt that a lack of revenue and 
distribution options is also having a major impact on the domestic industry. Lowering terms 
of protection for intellectual property owners would have a massive impact on industries that 
rely on copyright in countries where the law is well enforced and has been for some time. 
However, because copyright law is so new and so few members of China’s own creative 
industries are yet able to convert their formal legal rights into economic benefit, making 
changes to the copyright regime in China would have far fewer negative effects. China is, 
therefore, in an excellent position to take a more creative approach to the most effective role 
for copyright in an age where copying and distribution are difficult to control and creative 
activities occur in much more diverse, eclectic ways that they have in the past. Examining the 
ways that copyright can be used to facilitate and add value to creative and entrepreneurial 
activities and re-designing the law in order to avoid many of the negative effects of 
intellectual property protection systems elsewhere in the world will be crucial steps in this 
process. 
 243 
 
Ideas for Future Research 
As a country with the world’s largest population and what some estimate to be its second 
largest economy, developments taking place within China are already having a profound 
impact on the region. Forming a better understanding of attitudes to legal developments in 
the PRC will be an important step in engaging in more informed debate over how appropriate 
international frameworks are in economic, cultural and political terms. Changes in China’s 
copyright system, their relationship with media reforms, technological developments, culture 
and broader changes in China’s legal system are a rich site for future research.  
 
The most obvious point to begin new research building on this thesis would be to explore the 
Chinese literature available on the subject of copyright reform in the PRC. How are legal 
changes being received within China’s academic community? Has there been debate or 
controversy about the model of copyright protection that has been chosen? Do Chinese legal 
scholars feel that the legislation that currently exists is appropriate to China’s circumstances? 
How are China’s Confucian traditions understood in relation to copyright’s development 
since 1990? 
 
A research project investigating the current state of search engine liability in China could 
also offer important and valuable insights into an area of copyright that will have major 
implications for future developments in relation to the distribution of film and music 
products. How search engine liability takes shape in China will have enormous implications 
for the business models adopted by the creative industries in the future. The questions that 
such a research project might explore include:  
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• The role of search engines in controlling access to information and the development 
of Internet based content distribution models. Search engines are in a position of 
undeniable power in the current environment. This power is likely to increase in the 
future. What are the responsibilities of search engines to the communities that rely on 
them? Do perceptions of the role of search engines in China correspond with those in 
other countries? 
 
• Secondary liability for copyright infringement: a comparative analysis of secondary 
liability in China, the United States, Australia and Europe. Are China’s courts 
applying stricter standards to search engines than has been common in other 
jurisdictions? If so, what are the implications of this? 
 
• Legal obligation and compliance issues in light of the Agreement on Trade Related 
Aspects of Intellectual Property (TRIPs). What are China’s obligations in relation to 
secondary liability according to TRIPs? 
 
• What are the censorship and privacy implications, both direct and indirect, of 
government actions to curb piracy online? 
 
• How do the secondary liability issues raised by legal action against search engines 
impact on innovation and creative development in China’s emerging content 
industries? 
 
Another area that warrants further investigation is the role that the open licensing models 
discussed in Chapter Six might play in film and music. How might open licensing be adapted 
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to suit commercial goals in relation to these two industries in China? Are there conflicts 
between the high production values often associated with commercial film production and an 
open licensing approach? What are the implications for current content regulation policies of 
the use of open licenses such as creative commons in relation to audio-visual works? Could 
China’s commercial music industry make more use of open licenses given that current 
business practices are not heavily reliant on royalty payments? If so, what would the benefits 
of an open licensing strategy be from regulatory, commercial, consume and creative 
perspectives?  
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